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that found the U.S.’ refusal to accept TED-caught shrimp from  
uncertified nations as “unjustifiable discrimination.”176  
 Some scholars might consider this federal common law idea as 
anachronistic.177 True, the Framers’ call for respect for the “Opinion of 
the Mankind” might be as hoary as the Constitution itself, represent-
ing the feeble status of a young Republic that was still fearful of the 
Empire striking back. This is the Zeitgeist of two centuries ago, not 
that of today when the United States is the superpower. Moreover, the 
status of IL, in particular the law of nations, is surprisingly fragile in 
the U.S. system, as seen in the critical disclaimer (“controlling” federal 
action) in Paquete Habana (1900).178 Federal common law might not 
even overcome the Erie doctrine that puts federal common law condi-
tioned by the federal statutes.179 These practical and doctrinal obsta-
cles notwithstanding, the classical idea of the law of nations as federal 
common law can be still powerful as part of ALM, i.e., qua legal culture. 
It can discipline a narrow, parochial logic of interest within ALM as it 
facilitates the synchronization of the titular national interest and the 
global interest. This self-fulfilling prophecy can consolidate the per-
suasive authority of the GATT/WTO case law in the U.S. trade court.  
 There is nothing radical in this proposal of re-opening ALM in the 
judicial realm. A number of scholars have already advocated the same 
idea. These scholars highlight a ‘trans-judicial dialogue’180 or “engage-
ment”181 between domestic and international judges on similarly situ-
ated disputes not to pursue hierarchy or subordination but to foster 
mutual learning182 and judicial coherence.183 Recall that even in the 

 
 176. Id. at 27, 40-41; see Appellate Body Report, United States - Import Prohibition of 
Certain Shrimp and Shrimp Products, ¶ 175-76, WTO Doc. WT/DS58/AB/R (adopted Oct. 12, 
1998) [hereinafter Shrimp-Turtle]. 
 177. See Bradley, supra note 29 at 490-93.  
 178. The Paquete Habana, 175 U.S. at 700. 
 179. D'Oench, Duhme & Co. v. FDIC, 315 U.S. 447, 472 (1942) (Jackson, J., concurring) 
(holding that “[f]ederal common law implements  the federal Constitution and statutes, and 
is conditioned by them.”).  
 180. See Anne-Marie Slaughter, A Global Community of Courts, 44 HARV. INT’L L.J. 191, 
192-93 (2003) (defining a ‘trans-judicial dialogue’ as a mode of judicial communication, in the 
form of citation and reference, between different jurisdictions). 
 181. See Sungjoon Cho & Thomas H. Lee, Double Remedies in Double Courts, 26 EUR. J. 
INT’L L. 519 (2015) (proposing the “engagement model” over the subordination model in 
which the WTO tribunal and the U.S. trade court engage substantial discussion on the mer-
its of overlapping trade disputes). 
 182. See Mark Tushnet, The Possibilities of Comparative Constitutional Law, 108 YALE 
L.J. 1225, 1307 (1999) (emphasizing judicial learning between constitutional courts on other 
countries’ experience). 
 183. Jenny S. Martinez, Towards an International Judicial System, 56 STAN. L. REV. 429, 
443 (2003) (emphasizing the interpenetrating of domestic and international legal systems 
via judicial dialogue); Harold Hongju Koh, International: Law as Part of Our Law, 98 AM. J. 
INT’L L. 43, 56 (2004) (contending that “transnational legal process” generates “interlinked 
rules of domestic and international law.”); Bruno Simma, Universality of International Law 
from the Perspective of A Practitioner, 20 EUR. J. INT’L L. 265, 278-79 (2009) (arguing that 
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nineteenth century the U.S. Supreme Court Justice Joseph Story and 
the British Admiralty Court Judge Lord Stowell corresponded with 
each other on international maritime cases.184 The case for judicial 
cross-fertilization gains further traction considering “the critical role 
of the United States in establishing [] modern international norms” as 
well as the fact that “the norms themselves are inherently tied to basic 
American values of liberty and equality.”185 

CONCLUSION:  
TOWARD A COSMOPOLITAN LEGAL MIND 

 As this Essay observes, ALM refuses to acknowledge IL’s ontologi-
cal independence from local laws. According to ALM, while IL might 
exist only nominally in the minds of international jurists, it is princi-
pally a property of particular local laws. At the same time, however, 
ALM readily projects local laws onto the international sphere as uni-
versal law. This legal solipsism must be exposed to a critical appraisal 
from a cosmopolitan vision of IL-Comparative Law complex. ALM 
needs a “critical self-reflection,” which “gives us perspective on our  
social environment and helps us to overcome any false sense of deter-
minism,”186 which leads naturally to legal “tolerance.” 187 Without this 
attitude,188 ALM will encounter more international disputes in the  
future as it interacts with foreign enterprises and governments.  
 Moreover, ALM, in the current solipsistic form, tends to erect un-
healthy psychological barriers that self-restrict legal ingenuity and  
innovation. These psychological barriers are linked, in an uncanny 
way, to a recent political movement for a physical wall at the border 
and anti-immigration policy that augurs ill for the U.S. economic pros-
perity.189 In the 1920s, the U.S. government, in an effort to preserve 

 
judicial dialogue between domestic and international judges promotes the legitimacy of in-
ternational law); Melissa A. Waters, Normativity in the “New” Schools: Assessing the Legiti-
macy of International Legal Norms Created by Domestic Courts, 32 YALE J. INT’L L. 455, 460 
(2007) (observing that judicial communication “determin[es] both how international legal 
rules are shaped and how they are internalized into domestic legal systems.”). 
 184. THOMAS H. LEE, THE CIVIL-LAW INFLUENCE ON THE FIRST CENTURY OF U.S. 
CONSTITUTIONAL JURISPRUDENCE (unpublished manuscript) (on file with author). 
 185. Daniel A. Farber, The Supreme Court, the Law of Nations and Citations of Foreign 
Law: The Lessons from History, 95 CALIF. L. REV. 1335, 1341-42 (2007). 
 186. Wendt, supra note 90, at 375. 
 187. Cf. Geoffrey Harrison, Relativism and Tolerance, 86 ETHICS 122, 129 (1976) (argu-
ing that tolerance is the acceptance that others will make decisions we disagree with and 
that we have no right to stop them). 
 188. See Mark W. Janis & Ian Brownlie, Comparative Approaches to the Theory of Inter-
national Law, 80 AM. SOC'Y INT'L L. PROC. 152, 155 (1986) (“[T]he attitude of a given govern-
ment or a given society toward law in general tends to determine its use, misuse, or nonuse 
of international law.”). 
 189. Austan Goolsbee, Sharp Cuts in Immigration Threaten U.S. Economy and Innova-
tion, N.Y. TIMES (Oct. 11, 2019), https://www.nytimes.com/2019/10/11/business/ 
immigration-cuts-economy.html [https://perma.cc/9WEZ-9QX3] (arguing that “[t]he impact 
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the “ethnic character” of United States, controlled the inflow of immi-
grants from Asia and certain parts of Europe by setting national  
quotas.190 A recent study by two economists, Petra Moser and Shmuel 
San, demonstrates that such immigration restriction had dramatically 
weakened American scientific discoveries and inventions for the next 
three decades, instead of promoting native scientists and inventors.191 
Austan Goolsbee’s apposite reflection echoes in the legal field as well. 
Goolsbee states: “The essence of knowledge work is building on others’ 
ideas, and having fewer creative people from different backgrounds in 
the United States undermined the entire enterprise. . . . That keeping 
foreign ideas out makes domestic workers worse off is a lesson we 
should not forget.”192 
 Re-opening ALM in the area of international (trade) law holds a 
number of potential practical values. First, it can promote better oper-
ation of domestic administrative law by employing IL in rendering ad-
ditional disciplines on domestic agencies’ rule-making processes. Now 
that the doctrinal shackle of Chevron is gone, the U.S. trade court is 
situated in a better position to embrace the WTO precedent. Second, 
minding IL, by taking into account voices of a wide range of interested 
parties, such as importers and foreign stakeholders, tends to better 
subscribe to the due process principle. Third, it will also contribute to 
dispute prevention by decreasing likelihoods of U.S. domestic agencies’ 
contradiction of international norms, such as the WTO precedent.  
 In closing, CL concerns an ethical issue of configuring a subtle re-
lationship between legal Self and legal Other. The U.S. parochial legal 
culture, with its superpower status, is devastatingly detrimental to the 
future of international dispute resolution as its legal solipsism breeds 
a Hobbesian culture. ALM needs to cultivate a culture of humility and 
inoculate American legal minds from various kinds of prejudices in un-
derstanding law—foreign, international, and their own. This is why 
American legal education must be reformed so that American law 
schools interact more with foreign law schools; American Bar Associa-
tion with foreign and international bar associations; and American 
judges with foreign and international judges. After all, legal mind is a 
matter of culture, rather than of mere legal knowledge or skills. 

 
of low immigration on the American economy will be profoundly negative, both now and in 
the future.”).  
 190. Id. 
 191. Petra Moser & Shmuel San, Immigration, Science and Invention. Lessons from the 
Quota Acts (Mar. 21, 2020), https://ssrn.com/abstract=3558718 [https://perma.cc/DAR8-
XB3R].  
 192. Goolsbee, supra note 189 (emphasis added). 
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ABSTRACT 
 This Article provides needed data to empirically evaluate diversity 
outcomes in the legal profession using several unique lenses. We empir-
ically model the propensity of individuals in large U.S. Census samples 
to work in the legal profession given their gender, ethnicity, race, and 
additional control variables over five time periods (1992–95, 2001–05, 
2008–12, 2013–16, and 2017–20). The most important difference be-
tween our methodology and the existing literature is that we not only 
quantify the diversity of the legal profession, but we then empirically 
benchmark its diversity against carefully chosen comparison groups. 
Specifically, our models compare diversity in the legal profession 
against (1) all full-time workers, (2) full-time college educated workers 
who are 35 years old or younger, and (3) full-time workers in high-status 
professions who are 35 years old or younger. This last comparison offers 
the most distinctive perspective. Minority representation in all high-
status professions in the United States is low relative to minority rep-
resentation in the population. Structural, social, and educational ine-
qualities, among others, result in too few individuals from historically 
underrepresented groups progressing through the education pipeline to 
qualify to enter any high-status profession, and the legal profession is 
no exception. By comparing diversity in the legal profession to other 
high-barrier, high-status professions and accounting for other factors 
that may influence entering these professions, we can better isolate  
concerns over which the legal profession may have more control.  
Furthermore, examining only relatively young workers helps us under-
stand more recent diversity outcomes.  
 Consistent with prior research, we provide robust evidence that di-
versity in the legal profession is low when we benchmark it against di-
versity among full-time workers or against diversity among college ed-
ucated workers. However, when we benchmark diversity among young 
members of the legal profession against diversity among young mem-
bers of other high-status professions, we find evidence of consistent  
underrepresentation in the legal profession only for Asians. The mag-
nitude of Asian underrepresentation in the legal profession in these 
comparisons is large. We estimate that a young Asian person in our 
sample is less likely to be a member of the legal profession than a 
member of another prestigious profession by between 52% and 81%, 
depending on the time period and specification of the model. We also 
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perform tests examining the intersection of gender and race/ethnicity. 
The most consistent finding from these analyses is that Native Hawai-
ian/Pacific Islander men have been overrepresented in the legal profes-
sion when compared to other high-status professions while women from 
this group have been underrepresented.  
 Finally, we examine data from millions of college freshman across a 
wide array of dimensions including their race/ethnicity and “probable 
career occupation.” Our analyses show that Asian people have been sig-
nificantly underrepresented among college freshman aspiring to be-
come lawyers. In fact, when compared to other high-status professions, 
Asian underrepresentation among students aspiring to careers in the 
legal profession is between -56% and -74%. Furthermore, while Black 
and Hispanic college freshman aspire to join the legal profession at 
higher rates when compared to other professions, U.S. Census data 
show that Black and Hispanic people are not overrepresented among 
young workers in the legal profession, indicating a lost opportunity to 
further diversify the legal profession with respect to these racial and 
ethnic groups.    
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INTRODUCTION 
 Diversity in the legal profession across many dimensions such as 
race, ethnicity, gender, sexual orientation, geographic origin, physical 
ability, age, political ideology, cultural identity, economic background, 
among others, remains an important area of focus that should concern 
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everyone.1 A diverse legal profession is better positioned to serve an 
increasingly diverse population with their legal needs.2 Hiring a law-
yer with a background similar to the client’s background can lead to 
greater empathy, increased understanding of the problems at hand, 
and ease of communication, all of which lead to more effective legal 
representation.3 Conversely, a lawyer with a different background 
from the client’s background also can lead to more effective represen-
tation by helping the client see issues from another perspective, which 
can result in greater problem-solving capabilities.4  
 Diversity in the legal profession is also an important component of 
a just society.5 Membership in the legal profession can improve a per-
son’s standard of living and quality of life.6 The financial benefits that 
accompany a legal career allow individuals to better care for them-
selves and their family members.7 A legal career can be intellectually 
stimulating and very satisfying. It facilitates association with other 
talented, intelligent, and interesting individuals. It can be a gateway 
to other professional opportunities as well as positions of influence and 
leadership.8 Indeed, law school graduates become politicians, judges, 
leaders in the financial industry, consultants, and entrepreneurs.9 
Thus, a legal profession that reflects characteristics of the overall pop-
ulation can serve as a positive indicator of a healthy society—a society 
that fosters access to high-status professions to individuals of all  
demographic types who qualify themselves for entry. 
 Diversity in the legal profession is also closely tied to the profes-
sion’s credibility in the public’s eye, which is especially important for 
a profession that is self-regulated.10 One of the primary roles of lawyers 

 
 1. Alex M. Johnson, Jr., Knots in the Pipeline for Prospective Lawyers of Color: The 
LSAT Is Not the Problem and Affirmative Action Is Not the Answer, 24 STAN. L. & POL’Y REV. 
379, 379-80 (2013); Deborah L. Rhode, From Platitudes to Priorities: Diversity and Gender 
Equity in Law Firms, 24 GEO. J. LEGAL ETHICS 1041, 1041 (Fall 2011); Eli Wald, A Primer 
on Diversity, Discrimination, and Equality in the Legal Profession or Who Is Responsible for 
Pursuing Diversity and Why, 24 GEO. J. LEGAL ETHICS 1079, 1079-81 (Fall 2011).  
 2. Diversity in Law: Who Cares?, AM. BAR ASS’N (Apr. 30, 2016), https://www.ameri-
canbar.org/groups/litigation/resources/newsletters/diversity-inclusion/diversity-law-who-
cares/?abajoin=true (“racial and ethnic diversity in the legal profession is necessary to 
demonstrate that our laws are being made and administered for the benefit of all persons.”).  
 3. See Illinois State Bar Association, Why Diversity Matters…, DIVERSITY MATTERS 1, 
13 (June 2008), https://www.isba.org/sites/default/files/sections/newsletter/%20June% 
202008.pdf.  
 4. Id. 
 5. Diversity in the Legal Profession: The Next Steps, AM. BAR ASS’N PRESIDENTIAL 
DIVERSITY INITIATIVE 10 (Apr. 2010), https://www.eldersection.org/wp-content/uploads/ 
2017/04/aba-diversity-in-the-legal-profession-next-steps.pdf: Wald, supra note 1, at 1101. 
 6. Wald, supra note 1, at 1096. 
 7. Id. 
 8.  d.; SARAH E. REDFIELD, DIVERSITY REALIZED: PUTTING THE WALK WITH THE TALK 
FOR DIVERSITY IN THE LEGAL PROFESSION 13 (2009).  
 9. Grutter v. Bollinger, 539 U.S. 306, 332 (2003).  
 10. Alex M. Johnson, Jr., The Underrepresentation of Minorities in the Legal Profession: 
A Critical Race Theorist’s Perspective, 95 MICH. L. REV. 1005, 1011 (1997); Wald, supra 
note1, at 1101. 
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is to advance the cause of justice.11 If the legal profession does not  
adequately reflect the characteristics of a population, its credibility  
regarding its devotion to advancing the cause of justice is undermined, 
and trust in the legal profession, particularly among disadvantaged 
populations, is diminished.12   
 This Article provides a wealth of data to measure the progress of 
the legal profession relative to two important components of diversity: 
race and ethnicity. It is important to emphasize at the outset, however, 
that our empirical analyses focus only on formal diversity, not sub-
stantive diversity. Formal diversity focuses on the representation of 
various demographic groups in a certain population, and fair represen-
tation in the population of interest normally implies that a group’s rep-
resentation will be in proportion to its representation in the general 
population.13 Substantive diversity, on the other hand, focuses not only 
on fair proportional representation, but also on meaningful participation, 
which might include adequate representation at all levels of the profes-
sion (law firm partners, members of the judiciary, general counsel of large 
corporations, etc.), voice in decisionmaking and discussions, opportu-
nities for advancement, and fair compensation.14 
 We offer several unique lenses to view formal racial and ethnic di-
versity in the legal profession, building upon a study we conducted in 
2014.15 First, using U.S. Census data, we compare full-time members 
of the legal profession relative to all full-time workers in the U.S. re-
gardless of education and age over five time periods (1992–95, 2001–
05, 2008–12, 2013–16, and 2017–20). Second, we refine these compar-
isons by examining only relatively young workers (workers under the 
age of 36) and full-time workers who have earned at least a bachelor’s 
degree. We do this to better understand the most recent diversity out-
comes and to control for broad social and economic forces that may 
limit access to higher education for certain groups. Third, we refine 
these comparisons even further by limiting our analysis to only high-
status professionals. We define high-status professionals as full-time 
workers who have reported that their highest degree earned is either 
a professional degree or a doctoral degree and who work in the three 
highest-status occupational groups: (1) diagnosing and treating health 
professionals, (2) lawyers and judges, and (3) college professors. The 
last comparison provides the most unique perspective. Structural,  
social, and educational inequalities limit individuals from historically  

 
 11. See, e.g., MODEL RULES OF PRO. CONDUCT pmbl. ¶ 1 (2010) (“A lawyer, as a member 
of the legal profession, is a representative of clients, an officer of the legal system and a 
public citizen having special responsibility for the quality of justice.”).  
 12. Johnson, Jr., supra note 10, at 1011.  
 13. Sharon Elizabeth Rush, Understanding Diversity, 42 FLA. L. REV. 1, 2  
(January 1990); Peter H. Schuck, Demography, Human Rights, and Diversity Management, 
American-Style, 2 L. & ETHICS HUM. RTS. 1, 10-11 (2008); Wald, supra note 1, at 1093. 
 14. Wald, supra note 1, at 1105-09. 
 15. See generally Jason P. Nance & Paul E. Madsen, An Empirical Analysis of Diversity 
in the Legal Profession, 47 CONN. L. REV. 271 (December 2014).  
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underrepresented groups from progressing through the education 
pipeline and qualifying for entrance into any high-status profession. 
Thus, by comparing the legal profession with other professions that 
also have significant entrance barriers (i.e., highly prestigious profes-
sions that require a professional or doctoral degree), we can better iso-
late concerns over which the legal profession may have more control.  
 Furthermore, we conduct regression analyses where we compare 
diversity outcomes in the legal profession to the above benchmarks  
after statistically controlling for various demographic characteristics 
that might influence an individual to work in the legal profession. 
These characteristics include a person’s age, whether the person lives 
in a metropolitan area, a person’s marital status, and whether the  
person has children living at home.  
 Some of the results of our analyses are consistent with trends with 
which many are familiar. For example, when we compare full-time 
workers in the legal profession relative to all full-time workers (with-
out controlling for the various demographic characteristics described 
above), legal professionals are far less likely to be female, Black, His-
panic, Asian, Native-American, and Native Hawaiian/Pacific Islander 
during all five time periods. Similarly, such trends are largely evident 
when comparing full-time workers in the legal profession to all college 
educated full-time workers under the age of 36 (although some differ-
ences between the legal profession and all college educated full-time 
workers under the age of 36 do not reach statistical significance).  
 It is when we limit our sample to full-time workers under the age 
of 36 serving in high-status professions, and control for demographic 
characteristics, that we see results that provide a far more nuanced 
assessment. For example, under these conditions, Black people were 
underrepresented in the legal profession in 1992–95, 2001–05, 2008–
12, but not in the most recent periods of 2013–16 and 2017–20. In fact, 
the only underrepresented group that emerged in a statistically signif-
icant fashion across all the five time periods, except for 2001–05, was 
Asians. Strikingly, during the most recent period (2017–2020), there 
was a 66% difference between Asians’ representation in non-law, high-
status professions and the legal profession, which was the largest dis-
parity among all historically underrepresented groups.  
 Furthermore, Native Hawaiian/Pacific Islanders were not found to 
be underrepresented in the legal profession when we limited our sam-
ple to full-time workers under the age of 36 who work in high-status 
professions and controlled for demographic characteristics. However, 
when we tease out the differences between male and female Native 
Hawaiian/Pacific Islanders, there is evidence suggesting that male 
members of this group are overrepresented in the legal profession com-
pared to other high-status professions, and female members of this 
group are underrepresented.  
 Importantly, these results do not imply that the legal profession is 
sufficiently diverse with respect to all racial and ethnic groups except 
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for Asians and female Native Hawaiian/Pacific Islanders. It is  
important that we work together to find ways to increase the number 
of individuals from historically underrepresented groups to qualify to 
enter all high-status professions, including the legal profession.  
Nevertheless, it is also important for the legal profession to consider 
ways to boost representation among historically underrepresented 
groups that, when compared to other high-status professions, choose 
not to enter the legal profession. Focusing on both areas will help  
create a profession that is better equipped to serve an increasingly di-
verse American population with their legal needs.  
 Finally, to provide an additional vantage point on these important 
issues, we examine data from millions of college freshman to under-
stand how race/ethnicity corresponds to college freshmen’s “probable 
career occupation.” Consistent with our findings relative to the U.S. 
Census data, our analysis of college freshman data indicate that Asian 
college freshmen are far less likely than freshmen of other racial and 
ethnic groups to express interest in entering the legal profession when 
compared to their interest in pursuing other high-status professions 
(between -56% and -74%). This finding provides a critical insight re-
garding when potential strategies should be employed to persuade 
Asian people to consider entering the legal profession.   
 In addition, the data indicate that Black and Hispanic college fresh-
men aspire to careers in the legal profession at higher rates compared 
to their aspiration to enter other high-status professions. Yet, Black 
and Hispanic people are not overrepresented among young workers in 
the legal profession, which suggests the existence of a high attrition 
rate during the window between college entrance and employment as 
a lawyer. This high attrition rate is a lost opportunity for the legal 
profession to further diversify its ranks along these racial and ethnic 
lines.    
 This Article proceeds in four parts. In Part I, we provide back-
ground material and summarize the current literature examining  
diversity in the legal profession. In Part II, we describe the U.S.  
Census data, provide descriptive statistics, and present the empirical  
models. In Part III, we present the results of our analyses of the U.S.  
Census data and discuss their implications. In Part IV, we describe the 
college freshmen data and empirical models used to analyze the data. 
We then present the results of these analyses and tie their implica-
tions to our findings from the U.S. Census data.  
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I.   LITERATURE REVIEW 

A.   Current State of Affairs Among Lawyers and Judges 
 Much has been written about diversity in the legal profession,16 and 
at least with respect to descriptive statistics, significant data are avail-
able and updated annually. For example, the American Bar Associa-
tion (ABA) distributes a comprehensive survey called the National 
Lawyer Population Survey each year to individual state bar associa-
tions and licensing agencies, asking them to provide demographic data 
on their active attorneys.17 In 2024, 44 states reported data relative to 
their attorney population. For states that did not report data, the ABA 
used data from the most recent submissions.18  
 On January 1, 2024, there were 1,332,649 active lawyers in the 
United States of which 41% identify as female, up from 36% in 2014.19 
With respect to race and ethnicity, in 2023 white lawyers continue to 
be overrepresented in the legal population relative to their represen-
tation in the U.S. population, but to a smaller degree. Specifically, in 
2014, white lawyers comprised 88% of the total attorney population. 
In 2024, that percentage declined to 78%.20 In 2024, Black lawyers  
accounted for 5% of the total profession, which has remained steady 
since 2014,21 and significantly less than the percentage of Black people 
that live in the United States (14.4% in 2023).22 Hispanic lawyer rep-
resentation rose in the last decade (6% in 2024 from 4% in 2014),23 
although their percentage in the profession still lags behind their per-
centage in the overall U.S. population (19%).24 Native Americans com-
prise only 1% of attorneys in 2024, remaining relatively steady since 
2014,25 and was lower than their representation in the U.S.  
population (2%).26  

 
 16. See, e.g., Sarah E. Redfield, The Educational Pipeline to Law School—Too Broken 
and Too Narrow to Provide Diversity, 8 PIERCE L. REV. 347 (2010); DOROTHY H. 
EVENSEN & CARLA D. PRATT, THE END OF THE PIPELINE: A JOURNEY OF RECOGNITION FOR 
AFRICAN AMERICANS ENTERING THE LEGAL PROFESSION 227 (2012); Wald, supra note 1, at 
1093. 
 17. See AM. BAR ASS’N, 2023-24 NATIONAL LAWYER POPULATION SURVEY 11 (2024) 
[hereinafter NATIONAL LAWYER POPULATION SURVEY].  
 18. Id.  
 19. Id. at 12, 14.  
 20. Id.  
 21. Id.  
 22. Gracie Martinez & Jeffery S. Passel, Facts About the U.S. Black Population  
(Jan. 23, 2025), https://www.pewresearch.org/race-and-ethnicity/fact-sheet/facts-about-the-
us-black-population/. 
 23. NATIONAL LAWYER POPULATION SURVEY, supra note 17, at 14.  
 24. Cary Funk & Mark Hugo Lopez, 1. A Brief Statistical Portrait of U.S. Hispanics 
(June 14, 2022), https://www.pewresearch.org/science/2022/06/14/a-brief-statistical-portrait-
of-u-s-hispanics/.  
 25. NATIONAL LAWYER POPULATION SURVEY, supra note 17, at 14. 
 26. World Population Review, Native American Population by State 2025, 
https://worldpopulationreview.com/state-rankings/native-american-population (last visited 
July 16, 2025).  
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 Asian American representation in the legal profession, on the other 
hand, is climbing, especially in the last three years. For example, in 
2014, 2% of lawyers identified as Asian Americans.27  In 2024, 7% of 
attorneys identified as such,28 which more closely reflects the percent-
age of Asian Americans that live in the U.S. (approximately 7% in 
2021).29 According to the ABA, a sharp percentage increase occurred 
beginning in 2022 because the state of California began participating 
in the National Lawyer Population Survey.30 Furthermore, data indi-
cates that the number of Asian American lawyers may decline in the 
future. Miranda Li, Phillip Yao, and the Honorable Goodwin Liu cre-
ated models using ABA data suggesting that the number of Asian law-
yers will increase until 2030; then, if current trends do not change, 
Asian lawyers will decline (or under another model at least plateau) 
from 2030 to 2050.31 
 Less is known about lawyers with disabilities and lawyers who 
identify as LGBTQ. The National Association for Law Placement 
(NALP) conducts an annual survey among legal employers in the 
United States.32 In its 2024 survey, NALP reports that 5.1% of lawyers 
identified as LGBTQ, which is a fivefold increase as compared to what 
NALP reported in 2002.33 In addition, NALP reports that 2.54% of law-
yers surveyed identified as disabled in 2024, which was an increase 
from 1.99% in 2023.34 
 NALP also reports racial/ethnic and gender breakdowns of lawyers 
working in law firms, which, of course, does not include the total pop-
ulation of lawyers, many of whom work outside of law firms. According 
to NALP, in 2024, 40.9% of people working in law firms were women 
(up from 33.5% in 2014), and 21.5% were people of color (up from 13.8% 
in 2014).35 At the intersection of these historically underrepresented 
groups, in 2024, 11.8% of people working in law firms were women of 
color, an increase from 2014 (6.7%).36 With respect to racial/ethnic 
breakdowns, Asians accounted for 9% of total lawyers working in law 
firms (up from 6.3% in 2014); Blacks for 4.4% (up from 2.8% in 2014); 
Latinx for 5.1% (up from 3% in 2014); Native Americans for 0.14% 

 
 27. See AM. BAR ASS’N, PROFILE OF THE LEGAL PROFESSION 2024: DEMOGRAPHICS, 
https://www.americanbar.org/news/profile-legal-profession/demographics/ (last visited Sept. 30, 
2025).  
 28. Id.  
 29. Neil G. Ruiz et al.,, Appendix: Demographic Profile of Asian American Adults  
(May 8, 2023), https://www.pewresearch.org/race-and-ethnicity/2023/05/08/asian-american-
identity-appendix-demographic-profile-of-asian-american-adults/.  
 30. AM. BAR ASS’N, PROFILE OF THE LEGAL PROFESSION 22 (2023).   
 31. Miranda Li et al.,, Who’s Going to Law School? Trends in Law School Enrollment 
Since the Great Recession, 34 UC DAVIS L. REV. 613, 639-41 (2020).  
 32. See NATIONAL ASSOCIATION FOR LAW PLACEMENT, 2024 REPORT ON DIVERSITY IN 
U.S. FIRMS 10 (2025) [hereinafter 2024 REPORT ON DIVERSITY IN U.S. FIRMS]. 
 33. Id. at 13.  
 34. Id. at 11. 
 35. Id. at 17. 
 36. Id. 
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(down from 0.16% in 2014); and Native Hawaiian/Pacific Islanders for 
0.08% (up from .06% in 2014).37 
 At the partnership level, diversity is even lower. For example, in 
2024 Asians accounted for 5.2% of partners, Blacks for 2.6%, Latinx 
for 3.1%, Native Americans for 0.15%, and Native Hawaiians/Pacific 
Islanders for 0.06%.38 And while women comprised 28.8% of partners, 
women of color comprised far fewer (5.3%).39 In 2024, Asian women 
made up 2.3% of partners, Black women 1.1%, Latinx women 1.1%, 
Native American women 0.06%, and Native Hawaiian/Pacific Islander 
women 0.03%.40 
 With respect to diversity among members of the judiciary, on  
August 1, 2024, the current makeup of the 1,457 sitting U.S. federal 
judges was mostly white (74%) and male (67%).41 From 2021 to 2024, 
the U.S. Senate confirmed 200 new federal judges, 172 of whom are 
women or people of color.42 In total, all racial and ethnic groups among 
judges are underrepresented when compared to their representation 
in the general U.S. population.43 Specifically, as of August 1, 2024, 
11.8% of federal judges are Black, 7.5% are Hispanic, 4.2% are Asian, 
and 0.4% are Native American.44 With respect to State Supreme Court 
justices, only 20% are people of color and 42% are female.45 Eighteen 
states have no state supreme court justices of color at all.46 

B.   Current State of Affairs in Law School Enrollments and Bar  
Passage 

 Regarding diversity among students enrolled in law school, in 2024 
the ABA reported that “[f]or the sixth straight year, most students 
pursuing a juris doctor degree were women–56.2%.”47 Law schools 
have also become more racially and ethnically diverse. In 2023, 34% of 
students enrolled in law school were people of color, which was up from 
29% in 2013.48 Specifically, in 2023, 13.6% of students were Hispanic, 

 
 37.  2024 REPORT ON DIVERSITY IN U.S. FIRMS, supra note 32, at 23.  
 38. Id. at 21. 
 39. Id. at 16. 
 40. Id. at 21. 
 41. American Bar Association, Profile of the Legal Profession 2024,  
https://www.americanbar.org/news/profile-legal-profession/judges/. 
 42. Id. at 1.  
 43. Id. at 4.  
 44. Id.  
 45. Brennen Center for Justice, State Supreme Court Diversity Report (May 2023), 
available at https://www.brennancenter.org/our-work/research-reports/state-supreme-court-
diversity-may-2023-update#:~:text=Across%20high%20courts%20in%20all,percent%20of% 
20high%20court%20seats [hereinafter State Supreme Court Diversity Report]. 
 46. Id. 
 47. American Bar Association, Profiles of the Legal Profession 2024https://www.ameri-
canbar.org/news/profile-legal-profession/legal-education/.  
 48. Id. at 11.  
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7.8% were Black, 7.4% were Asian, and 0.5% were Native American, 
Native Hawaiian, or Pacific Islander.49  
 Miranda Li, Phillip Yao, and the Honorable Goodwin Liu analyzed 
data from the ABA and Law School Admission Council (LSAC) from 
1999 to 2019 to examine law student enrollment trends across gender, 
race, and ethnicity.50 To better understand their findings, it is im-
portant to understand first that overall law school annual enrollment 
increased from 1999 to 2010 (peaking at 147,914), and then declined 
each year beginning in 2011 until 2017 (reaching a low of 110,176), 
and then increased slightly in 2018 and 2019.51 With respect to gender 
diversity, Li, Yao, and Liu report that from 1999 to 2010, more men 
than women enrolled in law school, and during the 2000s male enroll-
ment increased at a faster rate than female enrollment.52 However, 
from 2011 to 2016, both male and female enrollment declined, with 
male enrollment declining at a much faster rate.53 Then from 2016 to 
2019, male enrollment continued to decline, but female enrollment  
began to increase and then ultimately exceed male enrollment.54 
 With respect to race and ethnicity, from 1999 to 2009, Asians com-
prised the fastest growing demographic group among law school stu-
dents, with their enrollment increasing by 43% over this time period.55 
In comparison, white enrollment increased by 3%, Black enrollment 
by 10%, and Hispanic enrollment by 35%.56 However, from 2011 to 
2019, Li, Yao, and Liu found that the enrollment for all of these groups 
dropped, but enrollment for Asians dropped at a higher rate than for 
any other demographic group.57 Specifically, when examining ABA 
first-year enrollment data, the Asian 1L population dropped from 
3,517 to 2,539 (-27.8%), Black 1Ls dropped from 3,795 to 3,034  
(-20.1%), Hispanic 1Ls from 4,940 to 4,914 (-0.5%), and white 1Ls from 
31,358 to 24,385 (-22.2%).58 Nevertheless, because white student en-
rollment declined more significantly over this time period than Black 
student enrollment, both Black and Hispanic enrollment percentages 
actually increased from 2011 to 2019 (7.2% to 7.8%, 9.2% to 12.7%, 

 
 49. Id.   
 50. Li et al., supra note 31, at 620-21. 
 51. Id. at 622-23. Law school enrollments since 2019 have essentially plateaued. 
See LawHub, Law School Enrollment Trends, 1963-2023,  
https://www.lawschooltransparency.com/trends/enrollment/all (last visited Jan. 25, 2025).   
 52. Li et al., supra note 31, at 623.  
 53. Id. at 623. 
 54. Id. at 624. 
 55. Id. at 625. 
 56. Id.  
 57. Li et al., supra note 31, at 625. 
 58. Id. at 639. When the researchers examined data from the LSAC, which “counts mul-
tiracial persons in multiple categories,” which “generally produces higher numbers within 
each racial or ethnic category than the ABA’s method of non-overlapping reporting,” the 
drops in enrollment are less steep, and 1L Hispanic enrollment increases. Id. at 638-39.  
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respectively), while Asian and white student percentages dropped 
(from 7.3% to 6.3%, 66.1% to 61.9%, respectively).59 
 There are also differences along racial and ethnic lines regarding 
bar passage rates, which affects which law school graduates may  
actually practice law. With respect to graduates taking the bar exam 
for the first time in 2023, 84% of white graduates passed, 74% of 
Asians passed, 71% of Hispanics passed, 68% of Native Americans 
passed, and 58% of Blacks passed.60 Examining bar exam passage 
rates within two years of graduating from law school, for the Class of 
2021, passage rates were 93% for white candidates, 90% for Asian can-
didates, 86% for Hispanic candidates, 82% for Native American candi-
dates, and 78% for Black candidates.61 Along gender lines, in 2023, 
81% of men and 78% of women passed the bar exam on the first  
attempt.62 

C.   Reasons for Disparities Among Racial and Ethnic Groups 
 The reasons behind the disparities we observe are multifaceted and 
can be attributed to both forces specific to the legal profession as well 
as societal forces that result in too few individuals from historically 
underrepresented groups progressing through the education pipeline 
to qualify to enter any high-status profession.63  To qualify to practice 
law, an individual must successfully pass through several filters, some 
of which the legal profession controls and some that it does not. Spe-
cifically, at a minimum, an individual must graduate from high school 
and be admitted to college, graduate from college, achieve an accepta-
ble undergraduate GPA and LSAT score, be admitted to and graduate 
from law school, pass a bar exam and state’s character and fitness test, 
and land a job in the legal field.64 Then, after obtaining legal employ-
ment, a person must be able to remain employed (and choose to remain 
employed) in the legal profession.65 
 Each juncture serves as a filter, diminishing the pool of eligible in-
dividuals who might qualify to work in the legal profession, and each 
juncture may disproportionately filter certain demographic groups 
from participation. Scholars, such as Sarah Redfield, argue that  
minorities are underrepresented in the legal profession because too 
few graduate from high school succeed in college, and receive LSAT 

 
 59. Id. at 625-26. 
 60. American Bar Association, Profiles of the Legal Profession 2024,  
https://www.americanbar.org/news/profile-legal-profession/legal-education/ (last visited 
Sep. 18, 2025).. 
 61. Id.  
 62. Id. 
 63. See Nance & Madsen, supra note 15, at 285-94. 
 64. Nance & Madsen, supra note 15, at 301. 
 65. Id.  
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scores and GPAs that qualify them for admission to law school.66 In-
deed, it is well documented that minority students more often attend 
substandard schools—schools with fewer resources, less qualified 
teachers, over-crowded classrooms, lower levels of peer competition, 
and more punitive environments that contribute to dysfunction and 
achievement gaps.67 
 Much more data is needed to fully understand the impact of each 
filter on each demographic group, particularly with respect to Blacks, 
Hispanics, and Pacific Islanders. And although more data is needed to 
better understand how each juncture may disproportionately filter 
Asians as well, recent literature has provided data to help us better 
understand why Asians choose to enter or not enter the legal profes-
sion, and why they choose to remain or not remain.68 
 Miranda Li, Phillip Yao, and the Honorable Goodwin Liu observed 
that while law school enrollment among Asians has declined over the 
past several years, it has increased among medical and business 
schools.69 Indeed, among undergraduate students considering advanced 
degrees in 2017, only 8% of Asians interviewed were considering a JD, 
compared to 16% Black, 15% Hispanic, and 16% white.70 The American 
Association of Law Schools (AALS) asked undergraduate students who 
were considering the legal profession to identify the top three factors 
that might prevent them from attending law school.71 The factors cited 
by Asians more often than the other demographic groups included (1) 
“too few jobs in this field pay enough money,” (2) “work is not creative 
enough/too confined/too stringent,” (3) “lawyers are seen as corrupt or 
conniving,” and (4) “little advancement opportunity in the field/takes 
too long to move up.”72 In addition, Li, Yao, and Lui  
observe that Asians who are interested in attending law school often 
do not develop that interest until later stages of their educational  
career compared to other demographic groups, yet most law students 
consider going to law school before entering college.73   

 
 66. Redfield, supra note 16, at 358; see also EVENSEN & PRATT, supra note 16, at 227, 
229 (observing that the quality of schools that Blacks attend challenge them from qualifying 
to attend law school).  
 67. See Jason P. Nance, Student Surveillance, Racial Inequalities, and Implicit Racial 
Bias, 66 EMORY L.J. 765, 767-78 (2017); LINDA DARLING-HAMMOND, THE FLAT WORLD AND 
EDUCATION 30 (2010); GARY ORFIELD, THE GROWTH OF SEGREGATION: AFRICAN AMERICANS, 
LATINOS, AND UNEQUAL EDUCATION, IN DISMANTLING DESEGREGATION: THE QUIET 
REVERSAL OF BROWN V. BOARD OF EDUCATION 53, 67-69 (1996).  
 68. See TYLER DANG, KATHERINE FANG, BENJI LU, MICHAEL TAYAG, & GOODWIN LUI, A 
PORTRAIT OF ASIAN AMERICANS IN THE LAW 2.0 (2023) [hereinafter A PORTRAIT OF ASIAN 
AMERICANS IN THE LAW 2.0]; Li et al., supra note 31. 
 69. Li et al., supra note 31, at 643. 
 70. Li et al., supra note 31, at 644.  
 71. ASSOCIATION OF AMERICAN LAW SCHOOLS, BEFORE THE JD: UNDERGRADUATE VIEWS 
ON LAW SCHOOL 50 (2018). 
 72. Id.; see also Li et al., supra note 31, at 645-46.  
 73. Li et al., supra note 31, at 656.  
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 Interestingly, Asians are the largest demographic group among law 
firms, but they also have the highest attrition rate and lowest partner 
to associate ratio.74 When asked in 2022 to identify obstacles to career 
advancement, Asian lawyers most frequently identify as obstacles 
“lack of formal leadership training programs,” “inadequate access to 
mentors and contacts,” and “my work goes unrecognized.”75 In addi-
tion, 41% of Asian lawyers surveyed reported “overt discrimination  
because of their race at least sometimes” in the workplace, which was 
an increase from those surveyed in 2016 (30%), and 64% “perceived 
implicit discrimination because of their race at least sometimes,” 
which was an increase from 58% in 2016.76 

D.   Findings From Nance & Madsen’s 2014 Empirical Study on 
 Diversity in The Legal Profession 

 In 2014, we conducted an empirical analysis of diversity in the legal 
profession using U.S. Census Bureau data from 1992–1995,  
2001–2005, and 2008–2012.77 There, we also compared the legal pro-
fession against other professions with significant barriers to entry,  
focused on young individuals who recently began their careers, and 
controlled for other variables that might influence whether an individ-
ual decides to work in the legal profession.78 We arrived at three pri-
mary conclusions.  
 First, we found that “the legal profession appears to be as diverse 
with respect to African Americans and Hispanic Americans as other 
similarly prestigious professions among attorneys who are thirty-five 
years or younger.”79 Accordingly, we concluded that “minorities who 
are eligible to pursue professional or advanced degrees appear to be 
just as likely to become legal professionals as they are to become mem-
bers of other high-status professions.”80 We added, however, we did not 
mean to imply that the legal profession was adequately diversified. 
Rather, we concluded that Blacks and Hispanics were significantly  
underrepresented in the legal profession when compared to their rep-
resentation among the general U.S. population.81 As a result, the legal 
profession needed to work with other professions to help more minority 
students to qualify to pursue all types of advanced degrees.82 Second, 
we discovered that Asians, as compared to other demographic groups 

 
 74. A PORTRAIT OF ASIAN AMERICANS IN THE LAW 2.0, supra note 68, at 3. 
 75. Id. at 53. 
 76. Id. at 56.  
 77. Nance & Madsen, supra note 15. 
 78. Id. at 277-78.  
 79. Id. at 316-17. 
 80. Id.  
 81. Id.  
 82. Nance & Madsen, supra note 15 at 318.  
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working in professions with high barriers to entry, were not repre-
sented well in the legal profession.83 Third, we found evidence that sug-
gested that women were well represented in the legal profession until 
2008–2012, where they were slightly underrepresented.84 

II.   DATA AND MODELS 

A.   Data 
 We empirically characterize the gender, racial, and ethnic diversity 
of the legal profession using a database called IPUMS-CPS.85 This  
database describes large, random samples of individuals and  
households in the United States and is collected each year by the U.S. 
Census Bureau. Our empirical approach is an extension of the  
approach we introduced into the legal literature in 2014.86 There, we 
used IPUMS-CPS to describe the representation of women, Black 
Americans, Hispanic Americans, Asian Americans, and Native Amer-
icans in the legal profession and then compared these measures 
against the same measures calculated for sets of other comparable pro-
fessions during the time periods 1992–1995, 2001–2005, and  
2008–2012.87 Here, we replicate those results and extend them to two 
more recent time periods: 2013–2016 and 2017–2020. We also refine 
our measures of race. Specifically, changes to the Census Bureau’s ra-
cial classification system in 2003 enable us to refine the racial catego-
ries by disaggregating the “Asian or Pacific Islander” category (labeled 
“Asian” in our 2014 study)88 into two separate categories from 2003 
forward and to measure instances in which a respondent is a member 
of more than one racial group.89 Our measures of diversity are, there-
fore, indicator variables we set equal to one for people who self-identify 

 
 83. Id. at 318.  
 84. Id. at 319.  
 85. These data are collected by the U.S. Census Bureau and distributed to the public 
by the IPUMS project of the Institute for Social Research and Data Innovation at the Uni-
versity of Minnesota. SARAH FLOOD, MIRIAM KING, RENAE RODGERS, STEVEN RUGGLES AND 
J. ROBERT WARREN, INTEGRATED PUBLIC USE MICRODATA SERIES, CURRENT POPULATION 
SURVEY: VERSION 7.0 (2020), https://doi.org/10.18128/D030.V7.0.  IPUMS-CPS data were 
originally collected as part of a program of the Census Bureau called the March Annual 
Social and Economic Supplement of the Current Population Survey (CPS). The data describe 
a wide array of demographic and economic characteristic of random samples of individual 
people and households in the U.S. each year. The IPUMS project processes the original cen-
sus files to “harmonize” variable definitions in an effort to increase the comparability of 
measures over time and distributes the data to the public through their website: 
https://cps.ipums.org/cps/index.shtml.  
 86. See Nance & Madsen, supra note 15. 
 87. Id. at 309-310, 315-16.   
 88. Id. 
 89. For a description of these changes to IPUMS racial categories, see IPUMS CPS, 
https://cps.ipums.org/cps-action/variables/RACE#comparability_section (last visited  
October 5, 2025). In addition to disaggregating the Asian and Pacific Islander categories, the 
classification system changed in 2003 to allow respondents to select more than one racial 
category. Prior to 2003, respondents could indicate whether their ethnicity is Hispanic and 
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as women (Female), Black Americans (Black), Hispanic Americans 
(Hispanic), Asian Americans (Asian), Native Hawaiians and other Pa-
cific Islanders (Pacific), Native Americans (NativeAmer), and as mem-
bers of unspecified miscellaneous races (MiscRace).  
 There are two basic insights motivating the design of our tests, 
which amount to comparisons of diversity in the legal profession 
against benchmarks estimated from other high-status professions. 
The first insight is that the diversity of the legal profession is a func-
tion of a wide array of social and economic forces that are under the 
influence of the legal profession to differing degrees. The legal profes-
sion recruits from a pool of people who are talented and accomplished 
even before they attend law school or work in the legal profession, and 
the legal profession has control over how it competes with other pro-
fessions to recruit and retain people from this “pool of the exceptional.” 
However, people arrive in this pool only after passing through social 
and economic filters that are not under the direct control of any pro-
fession and that are known to impede people with some demographic 
characteristics more than people with others. As a result of broad so-
cial and economic forces that disproportionately limit opportunities for 
women and minorities, the “pool of the exceptional” from which all 
high-status professions recruit has historically featured a dispropor-
tionately large share of the exceptional white men in the U.S. popula-
tion and a disproportionately small share of the exceptional women 
and minorities in the U.S. population. These broad social forces 1) limit 
the diversity of the pool of talented people from which the legal profes-
sion draws new members and 2) are largely outside of the direct con-
trol of decision makers within the legal profession. In addition to these 
broad social and economic forces, there is another subset of forces 
shaping the diversity of the legal profession, the recruiting and reten-
tion policies of decision makers within the legal profession, and it is 
these legal profession-specific forces that are our focus in this study. 
Our goal in this study is to evaluate the diversity efforts of the legal 
profession and identify opportunities for the legal profession to in-
crease its diversity most effectively. Our methods, therefore, are de-
signed to control for the broad social and economic filters limiting the 
diversity of all high-status professions so that we can isolate the subset 
of forces that are limiting diversity in the legal profession specifically 

 
also make one selection in response to a question about their race from the options “white,” 
“Black,” “American Indian/Aleut/Eskimo,” and “Asian” or “Pacific Islander.” In 2003, the 
“Asian or Pacific Islander” category was disaggregated and respondents were permitted for 
the first time to choose as many as three options from white, Black, American Indian, Asian, 
and Pacific Islander. Intermittently after 2003 some respondents are classified in the cate-
gories “two or three races, unspecified” or “four or five races, unspecified,” but very few ob-
servations are in these categories. We label this category MiscRace. When defining our indi-
cator variables for racial categories for respondents who selected more than one racial cate-
gory, we set the indicator variables equal to one for all racial category the respondent se-
lected. This means that a respondent can be a member of as many as three racial categories 
in this study after these changes to the Census Bureau’s classification system in 2003.  
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and which are most likely to be controllable by decision makers within 
the legal profession.  
 The second insight motivating the design of our tests is that the 
legal profession is not the only profession that draws its recruits from a 
nonrepresentative “pool of the exceptional.” Rather, every high-status 
profession competes to recruit people from this pool. The recruiting 
and retention policies of the legal profession are likely to significantly 
influence its diversity outcomes and it is at the point that professions 
recruit people from this pool and into their profession-specific training 
pipelines that the specific recruiting and retention practices of the  
legal profession can have the greatest impact on its diversity. One 
means of controlling for the broad social and economic forces that limit 
the diversity of the “pool of the exceptional” when evaluating the di-
versity of the legal profession is, therefore, comparing diversity in the 
legal profession against diversity in other high-status professions that 
also draw from this pool. People who gain entrance into any high-sta-
tus profession are largely drawn from the “pool of the exceptional” and, 
therefore, constitute the set of potential recruits into the legal profes-
sion that are accessible to the legal profession in the short-term and 
through the efforts of decision makers within the legal profession  
acting on their own.  
 Our tests isolate anomalies in the diversity of the legal profession 
that are most likely to be driven by the recruiting and retention poli-
cies of the legal profession rather than by other social and economic 
forces in two ways. First, we compare the diversity of the legal profes-
sion against a series of benchmark populations that are incrementally 
more selective and narrower and, therefore, approximate the “pool of 
the exceptional” from which the legal profession draws recruits with 
increasing precision. These benchmarks are 1) all full-time workers in 
the U.S. regardless of age or education, 2) full-time workers 35 years 
old or younger and holding at least a bachelor’s degree, and, 3) full-
time workers 35 years old or younger and working in the most high-
status professions (we follow our 2014 study in defining these profes-
sions as lawyers, diagnosing and treating health practitioners,90 and 
college professors).91 Second, we perform regressions in which we  
compare diversity outcomes in the legal profession against these 
benchmarks after statistically controlling for a set of demographic 
characteristics that may influence an individual’s propensity to work 
in the legal profession. These are whether a respondent lives in a met-
ropolitan area (Metro), Age, marital status (indicators for Married and 
widowed, separated, or divorced or WSD), and Children (a count of the 

 
 90. The “diagnosing and treating health practitioner” category includes dentists (the 
IPUMS-CPS code for dentists using its OCC1990 classification variable is 85), optometrists 
(87), physicians (84), podiatrists (88), veterinarians (86), and “other” health diagnosing  
occupations (89).   
 91. See Nance & Madsen, supra note 15, at 305. 
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number of the respondent’s own children who are currently living with 
the respondent).  

B.   Descriptive Statistics 
 Table 1 shows mean values for variables used in our tests. Table 1 
is divided into three panels which show values for our three compari-
son groups: all full-time workers in Panel A, college educated full-time 
workers 35 years old or younger in Panel B, and full-time workers 35 
years old or younger who are working in a high-status profession in 
Panel C.92 Each panel of Table 1 shows values calculated in each of our 
five time periods. Values in Table 1 are survey weighted means calcu-
lated for members of the legal profession in the columns labeled “Law,” 
survey weighted means calculated for all other observations in the 
subsample in the columns labeled “Not Law,” and the percentage  
difference between the values for “Law” and “Not Law” in the columns 
labeled “% Diff” as well as the statistical significance of this  
difference.93 
 Every variable in Table 1, except for Age and Children, is an indi-
cator variable and the means of these variables are interpretable as 
the percentage of the given subsample that is in the category. For ex-
ample, Table 1 Panel A shows values for Black in the 1992–1995 period 
of 0.018 for members of the legal profession and 0.104 for non-lawyers 
in the sample. This signifies that 1.8% of the lawyers in this subsample 
were Black while 10.4% of the non-lawyers in this subsample were 
Black. The reported values for Age are average ages in years. Every 
column in Table 1 shows, at the bottom, the number of observations 
used to calculate the values in the column. Summing values in the row 
labeled N in Table 1 Panel A shows that the IPUMS-CPS dataset has 
1.5 million respondents who are working full-time and who have com-
plete data during our five sample periods, about 12,000 of whom are 
members of the legal profession. When we narrow the sample to  
include only college educated workers 35 years old and younger in 
Panel B, we have 158,776 observations (2,874 in the legal profession) 
and when we further restrict the sample to also require that respond-
ents work in high-status professions in Column C, we have 6,762  
observations (and still 2,874 in the legal profession because the legal  
profession is a high-status profession).  
 Table 1 Panel A shows that the legal profession was persistently 
less diverse than full-time workers across all of our time periods. The 

 
 92. Id. at 304-305. To be retained in this subsample, we require respondents to report 
that their highest degree is either a professional degree or a doctoral degree.  
 93. See Flood, et al., supra note 84. The data in IPUMS-CPS are collected using complex 
survey sampling methods that deviate from strict random sampling of individuals from the 
population for various reasons, one of which is to increase the frequency with which people 
from small minority groups appear in the sample. Because our goal is to make population-
level inferences, all of our statistical analyses are weighted using the ASECWT variable from 
IPUMS-CPS. See this website for more information about CPS sampling methods and 
weights: https://cps.ipums.org/cps/sample_weights.shtml.   
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representation of women, Black Americans, and Asian Americans in 
the legal profession came to resemble their representation in the full-
time U.S. workforce more closely, though the increase in Black repre-
sentation was concentrated in the 1990s and all of these groups re-
mained underrepresented in the legal profession relative to the full-
time workforce in the most recent time period. Specifically, in the 
1992–1995 period, the value of Female in the legal profession was 21% 
while it was 41% among other full-time workers, which amounts to a 
percentage difference of -49% ((0.210 – 0.413) / 0.413 = -0.492) but this 
percentage difference partially converged, reaching -19.7% by  
2017–2020. Black underrepresentation in the legal profession went 
from a percentage difference of -83% to -56% and Asian underrepre-
sentation from -68% to -17%. The representation of other minority 
groups we evaluate did not converge or converged by a small amount. 
The percentage difference for Hispanic Americans was -69% in  
1992–1995 and -73% in 2017–2020 and for Native Americans went from 
-67% to -61%. Across every time period and every demographic category, 
we compare (except MiscRace), the legal profession is statistically  
significantly less diverse than the population of full-time workers.  
 Comparisons, like those in Table 1 Panel A, are a means of quanti-
fying the extent to which there are barriers that limit the diversity of 
the legal profession that differ from the barriers affecting all other  
occupations. However, as discussed earlier, the legal profession is un-
like a typical U.S. occupation, and it has limited control over many of 
the barriers that shape the diversity of people who are eligible to pur-
sue careers in the law. When evaluating the integration of the legal 
profession or when designing evidence-based interventions that can 
influence the integration of the legal profession most readily, it would 
be more useful to isolate the effects of barriers introduced by the re-
cruiting and retention efforts of decision makers in the legal profes-
sion. Table 1 Panels B and C incrementally narrow the comparison 
groups to approximate with increasing precision the diversity of the 
“pool of the exceptional” from which the legal profession recruits new 
members.  
 In Table 1 Panel B, we refine our comparisons to examine only rel-
atively young workers, to better identify the most recent diversity out-
comes, and only full-time workers with at least a bachelor’s degree, to 
control for the broad social and economic forces limiting access to 
higher education. The comparisons in Panel B generally show that 
young members of the legal profession are less diverse than the popu-
lation of young college graduates, but the differences are smaller than 
the differences in Panel A. Similar to Panel A, the extent to which 
women and Black Americans are underrepresented in the legal profes-
sion declined over time. By the most recent time period, the relative 
underrepresentation of Black people in the legal profession was no 
longer statistically significant. Women, Hispanic Americans, and 
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Asian Americans remained underrepresented by statistically signifi-
cant margins in the legal profession by the most recent period in Panel 
B. The statistical power of the tests in Panel B are lower than those in 
Panel A because of Panel B’s smaller sample sizes, which is a cost of 
increasing the specificity of the comparisons in Panel B. The declines 
in sample sizes are particularly important for minority groups that 
make up smaller proportions of the U.S. population. Our samples of 
members of the legal profession who are Pacific Islanders (ranging 
from n = 0 to 4), Native Americans (ranging from n = 2 to 7), and Mis-
cellaneous race respondents (ranging from n = 0 to 19) render our sta-
tistical comparisons of these groups particularly imprecise and this is 
a limitation that is inherent to our data.94  
 Table 1 Panel C refines the comparisons further by limiting the 
sample to only young members of the legal profession and of other 
high-status professions. Panel C shows that the diversity of the legal 
profession is much more comparable to the diversity of other high-status 
professions. The only minority group that is consistently underrepre-
sented in the legal profession relative to other high-status professions 
is Asian Americans, whose representation in the legal profession never 
exceeds half their representation in other high-status professions (the 
maximum percentage difference across our time periods is -58% in 
2008–2012). Black Americans are better represented in the legal pro-
fession than in other high-status professions in our four most recent 
time periods (covering 2001–2020), though this difference is only sta-
tistically significant in the 2013–2016 period (the percentage differ-
ence in 2013–2016 is 92% and this difference has a two-tailed p-value 
of 0.03).  
 The analyses in Table 1 take steps to refine the focus of our evalu-
ations of diversity in the legal profession from relatively rough com-
parisons against the entire full-time workforce to comparisons of only 
young workers with college education and only young workers in other 
high-status professions. An advantage of these analyses is that they 
are relatively simple to conduct and understand, but they are subject 
to the criticism that they do not sufficiently control for other features 
of the workforce such as where respondents live and the structure of 
their families. In the next section, we present analyses that, in addi-
tion to the use of the same three comparison groups in Table 1, control 
statistically for these other factors that may influence the decision to 
join the legal profession.  

 
 94. Id. These sample sizes can be roughly estimated from Table 1 by multiplying the 
reported means by the reported total sample sizes. In analyses that did not account for sur-
vey sampling weights and assuming that no means used as inputs in the calculation were 
rounded, this method would produce integer values that exactly match the numbers we re-
port here. However, because our analyses are weighted and our reported means are rounded, 
this method frequently results in values that are not integers.  
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C.   Empirical Models 
 To further refine our evaluations of diversity in the legal profession, 
we estimate a series of empirical models which are patterned after 
those in our 2014 study.95 These models estimate the propensity of in-
dividuals in our samples to work in the legal profession given their sex, 
ethnicity, race, and our additional control variables. Our first set of 
models are variations on model 1, which takes the form:  

LegalProfessioni = α + βx * Women&Minoritiesi + Controlsi + ɛ  (1) 
 where:  

• LegalProfessioni = an indicator variable equal to one if respondent 
i is a member of the legal profession and zero otherwise. 

• Women & Minoritiesi = one of seven measures. Each is an 
indicator variable equal to one if respondent i is a member of 
a given demographic group. The demographic groups we examine 
are women (Female), all minority races and ethnicities (Minority), 
Black Americans (Black), Hispanic Americans (Hispanic), 
Asian Americans (Asian), Native Hawaiians and Pacific  
Islanders (Pacific), Native Americans (NativAmer), and  
unspecified miscellaneous race (MiscRace).   

• Control variables are as follows:  
o Metroi = an indicator variable equal to one for respond-

ents who are living in a Census metropolitan area and 
zero otherwise.  

o Agei = respondent i’s age in years.  
o Marriedi = an indicator variable equal to one if respond-

ent i is married and zero otherwise.  
o WSDi = an indicator variable equal to one if respondent 

i is widowed, separated, or divorced and zero otherwise. 
o Childreni = a count of the number of respondent i’s own 

children who are living in the same household as  
respondent i.  

o We also include interactions of Female with Married, 
WSD, and Children so that we can control for  
differences in how these variables are associated with 
membership in the legal profession for men and women.  

Model 1 estimates the probability that a respondent is a member of 
the legal profession using variables that describe respondents’ charac-
teristics. The coefficients of interest from model 1 (βx) are interpretable 
as the amount by which membership in a demographic category in-
creases or reduces the likelihood a respondent is a member of the legal 
profession after controlling for all other variables in the model.  

 
 95. Nance & Madsen, supra note 15, at 311-313. 
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 In additional tests, we disaggregate the model 1 βx coefficients for 
the race/ethnic groups to estimate coefficients for men and women in 
each group separately. We conduct these tests by adding interactions 
of the Female variable with each racial/ethnic minority variable to 
model 1. This produces model 2, which takes the form:  

LegalProfessioni = α + ζx * Femalei * Minoritiesi + βx * Femalei  
+ βx * Minoritiesi+ Controlsi + ɛ (2) 

where all variables are defined as in model 1. The ζx and βx coefficients 
in model 2 are all of interest and we discuss their interpretation in the 
next section.  
 We estimate our models using survey weighted OLS and, given that 
our dependent variables are dichotomous, our models are Linear Prob-
ability Models (LPMs). LPMs are attractive because of the interpreta-
bility of their coefficients and work well in our setting given that our 
independent variables of interest (Women&Minorities) are dichoto-
mous.96 Because our estimates are survey adjusted, coefficients are in-
terpretable as estimates of population-level associations.97  

III.   RESULTS AND DISCUSSION 
 We first report results for model 1 in Table 2. Table 2 is divided into 
four panels. Panel A shows basic descriptive information about the 
percentage of each of our samples that are members of the legal pro-
fession. This information is helpful for interpreting the coefficients in 
the other panels of Table 2. The remaining three panels in Table 2 are 
organized like the panels in Table 1 and show comparisons of the di-
versity of the legal profession against all full-time workers (Panel B), 
full-time college educated workers who are 35 years old or younger 
(Panel C), and full-time workers in high-status professions who are 35 
years old or younger (Panel D). Panel B, C, and D of Table 2 each report 
estimations of three versions of model 1, each of which is estimated in 
each of our five time periods. Results for the simplest model, in which 
the only independent variables are Female and Minority, are reported 

 
 96. JOSHUA D. ANGRIST AND JORN-STEFFEN PISCHKE, MOSTLY HARMLESS 
ECONOMETRICS: AN EMPIRICIST’S COMPANION (2009).  
 97. Nance & Madsen, supra note 17, at 312-13. In our 2014 study, we estimate their 
models using logistic regression rather than LPMs and report their coefficients in the form 
of odds ratios.  See Id. One advantage of logistic regression in settings like ours (in which the 
dependent variable is an indicator variable) is that it produces predicted probabilities that 
are always between 0 and 1 but an important disadvantage is that coefficient estimates from 
non-linear models like logistic regressions are more difficult to interpret than LPM coeffi-
cients, and this is particularly true for interaction terms, which we use in model 1 and, more 
extensively, in model 2. Our primary reason for using LPM estimations in our main results 
is their easier interpretation. Another concern about LPM estimation is that it results in 
heteroskedastic regression residuals which result in biased estimates of regression standard 
errors (Angrist and Pischke 2009, Ch. 3). Our standard error estimates are corrected for 
heteroskedasticity using the linearized variance estimator implemented in STATA’s suite of 
survey commands. In untabulated robustness tests, we re-estimate all of our models using 
logistic regression and find that the results are nearly identical to those presented (though 
less easily interpretable).   
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in the first five columns. The next five columns (column 6–10) show 
results for a version of model 1 in which the independent variables are 
our indicator variables for the six disaggregated W&M groups. The  
final five columns (columns 11–15) show results for a version of model 
1 that includes all disaggregated W&M groups and all control  
variables.  
 Our Table 2 Panel B results show that the coefficients on our indi-
cator variables for women and members of racial and ethnic minority 
groups are consistently negative and statistically significant, which is 
evidence that the legal profession is significantly less diverse than the 
full-time workforce. The regression results in Table 2 panel B are sim-
ilar to the univariate results comparing these groups in Table 1 Panel 
A except the Table 2 results are more likely to be statistically signifi-
cant and there are no positive coefficients in Table 2 while a few of the 
differences are positive in Table 1. These differences between the  
Table 1 and Table 2 results are likely a consequence of the fact that 
the Table 2 coefficient estimates are conditional on the other variables 
in the model while this is not the case in Table 1 (e.g. the coefficients 
on Female in Table 2 are estimates of the association of Female with 
membership in the legal profession after controlling for the relation-
ship of minority status with membership in the legal profession in all 
columns and after controlling for our additional variables in columns 
11–15). In addition, there are not consistent time trends in the extent 
of underrepresentation documented in Table 2 Panel B except for in 
the Female row. The coefficients on the Female variable mostly decline 
in magnitude over time when we do not include controls in columns  
1–10. When we add controls to the model in columns 11–15, this time 
trend is eliminated. The coefficients on the control variable show that 
membership in the legal profession was consistently positively associ-
ated with living in a metropolitan area and with age. Being married 
was consistently negatively associated with membership in the legal 
profession for men, (the coefficients on Married are negative) but this 
association is much weaker (or even positive) for women (the coeffi-
cients on Female * Married are consistently positive and the sum of 
the coefficients on Married and Female * Married are positive).  
 To illustrate the interpretation of coefficients on indicator variables 
in Table 2, note that Panel A of Table 2 shows that 0.78% of our sample 
of full-time workers are members of the legal profession in the 2017–
2020 period. One interpretation of this base rate is that the best pre-
diction of the probability that any individual in our sample is a mem-
ber of the legal profession, when we know nothing about them, is 
0.78%. When we use this sample to estimate a version of model 1 in-
cluding only a regression constant term, Female, and Minority as ex-
planatory variables, the coefficient on the regression constant is 
0.0115, which is statistically significant at the p < 0.01 level (Table 2, 
Panel B, column 5). This coefficient signifies that the model’s predicted 
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probability that a person in the sample is a member of the legal pro-
fession if that person is not female and is not a minority (or, in other 
words, is a white man) is 1.15%. Given that the base rate prediction 
across the sample was 0.78%, another way to interpret this result is 
that knowing a respondent is a white man changes the model’s predic-
tion that he is a member of the legal profession by +47% (the change 
in probability relative to the base rate (0.0115 – 0.0078) divided by the 
base rate). The coefficient on the Female variable in this regression is 
-0.0026 which is also highly statistically significant. This means that 
the model’s predicted probability that a woman in the sample is a 
member of the legal profession is lower than its prediction for a white 
man by 0.0026, which makes the model’s prediction for a woman 
0.0089 (0.0115 – 0.0026). To gauge the magnitude of the extent to 
which the model’s predicted value of LegalProfession is different for 
white women than white men, the coefficient on Female represents a 
change in the model’s prediction which is -33% (-0.0026 / 0.0078) of the 
base rate.98   
 Table 2 Panel C shows comparisons of diversity among young (35 
years old and younger), full-time workers in the legal profession 
against young, full-time workers who are college graduates. The re-
sults, again, have much in common with the results in Table 1 for this 
sample. When we estimate a version of model 1 that includes only Fe-
male and Minority but no controls in columns 1–5, we find that young 
workers in the legal profession are less diverse than the population of 
young college educated workers by statistically significant margins. 
When we disaggregate Minority into our more specific five groups  
(columns 6–10), we find that the results for Minority in columns 1–5 
were driven by Black people (before 2013 but not in the most recent 
years), Hispanic people, and Asian people (across most of our other 
time periods, including the most recent period in 2017–2020). When 
we add our additional controls to the model (columns 11–15), the re-
sults for our measures of diversity are mostly unchanged. Many of the 
control variables that were statistically significant in Panel B become 
statistically insignificant in Panel C, which signifies that these 
measures are less useful for distinguishing young members of the legal 
profession from other young college graduates than they were for dis-
tinguishing members of the legal profession of any age from the rest of 
the full-time workforce.  
 Table 2 Panel D shows comparisons of diversity among young, full-
time workers in the legal profession against young, full-time workers 

 
 98. Interpreting the coefficient on the regression constant is complicated in columns  
11-15. This is because this coefficient represents the model’s prediction of LegalProfession 
when all other variables in the model are set equal to zero. In columns 11-15, the model 
includes a variable, Age, that is never equal to zero in our sample. It is possible to calculate 
the model’s prediction for white men using the coefficient on the regression constant by add-
ing to it the coefficient on age multiplied by a reasonable value for age (such as the mean age 
of individuals in the sample as reported in Table 1).   
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in other high-status professions. In this sample, when the model in-
cludes only Female and Minority (columns 1–5), we find that Female 
is not significantly associated with LegalProfession but the coefficients 
on Minority are significantly negative in all of our time periods. This 
signifies that, in this sample, the representation of women in the legal 
profession is not statistically distinguishable from their representa-
tion in other high-status professions after controlling for Minority, but 
minorities are significantly less likely to be members of the legal pro-
fession than non-minorities. When we disaggregate Minority in col-
umns 6–10, we find that the negative coefficient on Minority is driven 
almost exclusively by Asian people, which is the only one of our minor-
ity groups that is steadily underrepresented in the legal profession rel-
ative to other high-status professions. This finding continues to hold 
when we add additional controls in columns 11–15. In our earliest pe-
riod (1992–1995), to take one example, Table 2 Panel A shows that the 
base rate representation of members of the legal profession in our 
Panel D sample is 43.20% and the coefficient on Asian from our full 
model (Table 2, Panel D, Column 11) is -0.3505. This finding can be 
interpreted to signify that, in this sample of young, full-time workers 
in high-status professions, 1) the model’s prediction that an Asian per-
son is a member of the legal profession is lower by -0.3505 or -35.05 
percentage points than an average white man in the sample after  
controlling for the other variables in the model. This amounts to a per-
centage change relative to the base rate of -81% (-0.3505 coefficient / 
0.4320 base rate). In the most recent period, this disparity is only 
slightly smaller. In the 2017–2020 period, we find that the percentage 
change in the model’s estimate is -67% relative to the base rate  
(-0.2536 coefficient / 0.3802 base rate).  
 Together, the quantitative results in Tables 1 and 2 tell a consistent 
story. The legal profession has been consistently less diverse than the 
full-time workforce and young, full-time, college educated workers in 
the U.S. from 1992 to 2020. However, when we compare the legal pro-
fession against other high-status professions to control for the diver-
sity consequences of broad social forces that are largely outside of the 
direct control of the legal profession and focus instead on profession-
specific forces that are largely controllable by the legal profession, the 
results change. Along most of the dimensions of diversity that we 
measure, we do not find statistically significant differences between 
the legal profession and peer professions. The exception is Asians, who, 
across all of our tests, are underrepresented in the legal profession by 
large and statistically significant margins (except for in 2001–05).  
 Table 3 shows results from our estimations of model 2, in which we 
estimate the association between membership in the legal profession 
and each of our racial/ethnic minority groups separately for women 
and men. In Table 3, we show results for only the full model, which 
includes all control variables, and display results for each of our three 
samples side-by-side. Columns 1–5 show results for our sample of full-
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time workers of all ages in each of our five time periods, columns 6–10 
show results for our sample of young college graduates, and  
columns 11–15 show results for our sample of young workers in high 
status professions. 
 The inclusion of interactions between Female and our indicators for 
each race/ethnicity causes the interpretation of the coefficients on the 
non-interacted gender, race, and ethnicity variables in model 2 to dif-
fer from their interpretation in model 1. To illustrate how to interpret 
key coefficients from model 2, consider the column 10 (young college 
graduates in 2017–2020) coefficients for Black, Female, and Female * 
Black, which are all statistically significant. The coefficient on Black 
is -0.0131, which is the association between Black and LegalProfession 
after controlling for everything else in the model which, in this case, 
includes all control variables, uninteracted gender, race, and ethnicity 
variables, and the interaction between Female and each of our 
race/ethnicity variables. This coefficient shows that, relative to young 
college graduates working full-time and after controlling for the other 
variables in the model, Black men are less likely to be members of the 
legal profession by -1.31 percentage points than is an average white 
man in the sample, which is a percentage change relative to the base 
rate of -96% (-0.0131 / 0.0136). The coefficient on Female in model 2 is 
-0.0090 and, because model 2 includes interactions between Female 
and our race/ethnicity variables, this coefficient is interpretable as a 
comparison of the probability a white woman is a member of the legal 
profession relative to a typical white man. This coefficient signifies 
that the likelihood a white woman is a member of the legal profession 
is -0.90 percentage points lower than the likelihood for a typical white 
man, which is a percentage change relative to the base rate of -66%  
(-0.0090 / 0.0136). Finally, the coefficient on the Female * Black inter-
action is 0.0156 and this coefficient is interpretable as the extent to 
which the coefficient for Black women is different from the coefficient 
for Black men. It shows that Black women are significantly more likely 
to be members of the legal profession in this sample than Black men. 
To calculate how the model’s prediction for Black women differs from 
the model’s prediction for white men, we must sum the coefficients in 
indicator variables that are equal to 1 for Black women, which are  
Female, Black, and Female * Black. Summing the coefficients on these 
variables yields -0.0065 and amounts to a percentage change in the 
model’s prediction for Black women relative to white men of -48% of 
the base rate (-.0065 / 0.0136).  
 Table 3 again shows that, relative to the full-time workforce and 
relative to young, college educated workers, the legal profession is less 
diverse (the coefficients on the indicators for women and minorities in 
columns 1–10 are mostly negative and significant). In these columns, 
the interactions between the Female variable and the indicators for 
racial and ethnic minorities are often positive, which signifies that the 
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extent to which minorities are underrepresented in the legal profes-
sion is smaller for female minorities than for male minorities. When 
we compare young members of the legal profession against young 
members of other high-status professions in columns 11–15, two 
things are observable that were not observable in Table 2. First, the 
Table 2 finding that Asian Americans are underrepresented in the le-
gal profession compared to other high-status profession still holds and 
the magnitude of this underrepresentation is not statistically distin-
guishable for male and female Asian Americans. Second, in Table 2, 
we do not find statistically significant coefficients on Pacific when we 
compare young members of the legal profession against young mem-
bers of other high-status professions in most of our time periods (the 
exception is that Pacific has a significantly positive coefficient in the 
Table 2 regression for 2013–2016). In Table 3 columns 11–15, the co-
efficients on Pacific are mostly positive and significant. This signifies 
that male members of this group have been overrepresented in the  
legal profession compared to other high-status professions. The coeffi-
cients on Female * Pacific are negative and significant. Together, these 
results show that pooling women and men in Table 2 concealed a sig-
nificant gender difference for Native Hawaiians and Pacific Islanders. 
Men in this group are more likely to be members of the legal profession 
than members of other high-status professions. The opposite is true for 
women in this group (the coefficients on Female, Pacific, and Female * 
Pacific are jointly negative and significant at the p < 0.01 level in the 
column 12–15 regressions).99  

IV.   DATA AND DISCUSSION ON CAREER  
ASPIRATIONS OF COLLEGE FRESHMEN 

 In this section we describe the diversity of aspiring lawyers among 
college freshmen to better understand the mechanisms that could ex-
plain why Asian people have been persistently underrepresented 
among young lawyers. Specifically, these analyses are designed to clar-
ify the point in the pipeline supplying entry level workers into the legal 
profession at which Asian underrepresentation is first observable. Our 
primary analyses of young professionals are designed to control for 
structural, social, and educational inequalities that limit access to all 

 
 99. This is the only finding that differs substantially when we estimate our models us-
ing logit regressions instead of LPMs. While the Female * Pacific interaction is statistically 
significant in each of the LPM results in columns 11-15, it is only statistically significant in 
the logit results for the 2008–2012 sample. As noted earlier, there are very few Native Ha-
waiians and other Pacific Islanders in our sample who are members of the legal profession 
and, therefore, the coefficients on Pacific are less precise than most others in our tests. This 
is because, even though the CPS sample is large and intentionally oversamples small minor-
ity groups, Native Hawaiians and other Pacific Islanders make up such a small percentage 
of the U.S. population that there are few of them in IPUMS-CPS. Using our whole IPUMS-
CPS sample regardless of employment status, age, or occupation, we estimate that this group 
makes up about 0.35% of the U.S. population during 1996–2020. When we narrow our sam-
ple to include only people 35 years old and younger working full time in the legal profession, 
our sample includes two members of Pacific in 2001–2005, four in 2008–2012, and three in 
both 2013–2016 and 2017–2020. Of these 12 CPS respondents, only two are women.  
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high-status professions in order to isolate anomalies in the diversity of 
the legal profession that are most likely to be driven by the recruiting 
and retention policies of the legal profession rather than by other so-
cial and economic forces. The supplementary analyses of college fresh-
men in this section are designed to be informative about the nature of 
the particular recruiting and retention policies that contribute to 
Asian underrepresentation in the legal profession. One of the first 
milestones along the path toward eventual entry into the legal profes-
sion is developing the ambition to join the profession. The analyses in 
this section examine the diversity of college freshmen who have this 
ambition.   
 We use data from the Freshman Surveys of the Higher Education 
Research Institute (HERI).100 HERI describes millions of college fresh-
men across a wide array of dimensions including their race/ethnicity 
and their “probable career occupation”. We use these variables to  
describe the diversity of freshmen who aspire to become a “lawyer (at-
torney) or judge” and compare them against all other college freshmen 
and against college freshmen who aspire to join a comparably prestig-
ious profession (college professor or diagnosing and treating health 
practitioner).101 We use HERI data from 1975 to 2010 and examine five 
cohorts matching the cohorts of young lawyers in our main tests.102 
HERI’s measurement of race/ethnicity differs from the measurements 

 
 100. For more information about the HERI Freshman Survey, see CIRP FRESHMAN 
SURVEY, heri https://heri.ucla.edu/cirp-freshman-survey/ (last visited [July. 7, 2025]).  
 101. Id. In HERI, we identify career aspirations using a variable called SCAREER, 
which records students’ responses to the prompt “your probable career occupation”. 
SCAREER identifies “lawyer (attorney) or judge” using code 53 and “college teacher/faculty” 
using code 23. The “diagnosing and treating health practitioner” category includes dentists 
(code 37), optometrists (43), physicians (41), and veterinarians (49). We do not include podi-
atrists and other health diagnosing occupations, which are included in this category in our 
IPUMS-CPS tests, because these categories are not present in HERI. 
 102. Id. Specifically, our HERI cohorts are freshmen entering college in 1975–1988 
(these freshmen are from the same cohort that makes up our sample of lawyers 35 years old 
or younger in 1992–1995), 1984–1998 (matching the 2001–2005 IPUMS-CPS cohort), 1991–
2005 (2008–2012 cohort), 1996–2009 (2013–2016 cohort), and 2000–2010 (2017–2020 co-
hort). We choose the cutoffs for these freshmen cohorts so that people who were freshmen in 
these cohorts were likely young workers in the corresponding IPUMS-CPS cohort. To give 
an example, our earlies IPUMS-CPS cohort sample is from 1992–1995. The matching HERI 
cohort begins in 1975, which is the earliest IPUMS-CPS year (1992) less the difference be-
tween the maximum age of lawyers in that IPUMS-CPS sample and the expected age of J.D. 
graduate (35 years old–25 years old), less the expected time between the freshman year of 
college and graduation with a J.D. (7 years), which yields (1992 – 10 – 7 = 1975). Therefore, 
a 35-year-old worker in our IPUMS-CPS sample in 1992 was likely a college freshman in 
1975. Our earliest IPUMS-CPS cohort sample ends in 1995, so our corresponding HERI 
freshman cohort sample ends in 1988, which is calculated by taking the latest IPUMS-CPS 
year (1995), less the difference between the minimum expected age of lawyers in that 
IPUMS-CPS sample and the expected age of a J.D. graduate (25 years old–25 years old), less 
the expected time between freshman year of college and graduation with a J.D. (7 years), 
which yields (1995 – 0 – 7 = 1988). In other words, a 25-year-old worker in our IPUMS-CPS 
sample in 1995 was likely a college freshman in 1988. We follow this procedure for each of 
our IPUMS-CPS cohorts except for the most recent cohort, which is from 2017–2020. Our 
matched HERI cohort should be from 2000–2013 but ends with 2010 because the publicly 
available version of HERI ends in 2010.     
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in IPUMS-CPS. While IPUMS-CPS has, since 2003, permitted re-
spondents to select more than one racial category from the question-
naire, HERI permits respondents to select only one response from the 
following options: American Indian, Asian, Black, Hispanic, White, 
Other, and Two or more race/ethnicity. One consequence of this differ-
ence is that HERI diversity is not directly comparable to diversity as 
we measure it in the IPUMS-CPS. We, therefore, make comparisons 
of only HERI subsamples against other HERI subsamples, which 
share identical race/ethnicity measurement systems.  
 Table 4 shows results from these analyses, with comparisons of 
freshmen who aspire to be lawyers against all other freshmen in Panel 
A and against freshmen who aspire to join other highly prestigious 
professions in Panel B. The panels of Table 4 are organized similarly 
to those in Table 1. In each panel, rows show representation by demo-
graphic group (female, Black, Hispanic, Asian, and Native American) 
and sample sizes and columns show, for each time-based cohort, rep-
resentation in the non-lawyer comparison group (labeled “Not Law”), 
lawyers (labeled “Law”), the percentage difference between the “Not 
Law” and “Law” values, and the statistical significance of this differ-
ence. Sample sizes are very large, with the smallest sample being 
122,001 freshmen aspiring to be lawyers in the 2000–2010 period.   
 Both panels of Table 4 show that Asian people have persistently 
been significantly underrepresented among college freshmen who as-
pire to become lawyers. When compared against all other majors, the 
extent of Asian underrepresentation is between 19% and 30%. When 
compared against freshmen aspiring to careers in other high-status 
professions, the extent of Asian underrepresentation among students 
aspiring to careers in the legal profession is between -56% and -74%. 
These results suggest that Asian underrepresentation among young 
lawyers is likely attributable, to a significant degree, to lower interest 
among young Asian people in pursuing careers in the legal profes-
sion.103 This is a potentially important finding both for understanding 
the causes of Asian underrepresentation in the legal profession and for 
the design of any policy intended to address it. Asian underrepresen-
tation in the legal profession has origins very early in the labor pipe-
line. While interventions to promote diversity in universities and by 
employers are likely important, our evidence suggests that a basic 
cause of Asian underrepresentation in the legal profession is lower  
interest among young Asian people in pursuing a legal education and 
a career in the legal profession. More research is needed to understand 
the precise causes of this lack of interest. Nevertheless, preliminary 
research conducted by AALS suggests that Asians do not pursue legal 
careers because they perceive that legal jobs do not pay enough, the 

 
 103. See also Li et al., supra note 31, at 644 (indicating that among undergraduate stu-
dents considering advanced degrees in 2017, only 8% of Asians interviewed were considering 
a JD, compared to 16% Black, 15% Hispanic, and 16% white).  
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work is too confined, lawyers are seen as corrupt, or there are too few 
advancement opportunities.104 
 Finally, both panels of Table 4 also show that Black and Hispanic 
college freshmen aspire to careers in the legal profession at high rates 
compared to other careers. Yet, our IPUMS-CPS results show that 
Black and Hispanic people are not overrepresented among young 
workers in the legal profession. Taken together, these results suggest 
that attrition for Black and Hispanic people is particularly high in the 
labor pipeline for the legal profession during the window between  
college entrance and employment as a young lawyer, which is a lost 
opportunity to further diversify the legal profession with respect to 
these racial and ethnic groups. Additional research is needed to ascer-
tain the reasons for this attrition. For example, do significant numbers 
of individuals from these groups qualify to enter the legal profession 
but eventually choose not to?  Or are there specific barriers that  
impede college participants from these groups who want to enter the 
legal profession from doing so? 
 Indeed, as a general matter, while we have somewhat more data 
regarding why Asians choose to enter other professions at higher 
rates,105 there is still much we do not know about why certain demo-
graphic groups choose not to pursue a legal career even when they are 
capable of doing so. Yet, the solutions proffered by Li, Yao, and Justice 
Liu to encourage higher enrollments among Asians likely apply to 
other demographic groups as well. Specifically, they suggest that af-
finity civic organizations, bar associations, and law student groups col-
laborate with universities, colleges, and high schools to “develop out-
reach strategies that inform students earlier in the educational pipe-
line about careers in the legal profession.”106 In addition, to prevent 
attrition in law firms and in other organizations, minorities would ben-
efit “greatly from more institutional supports that counteract stereo-
types and facilitate relationship-building, development of soft skills, 
and leadership opportunities.”107 Indeed, mentorship is important for 
all young attorneys, but particularly important for minority attorneys 
as they navigate the complexities associated with becoming highly-
skilled in a very demanding profession. 

CONCLUSION 
 It is well established that all high-status professions in the United 
States are less diverse than the U.S. population, and the legal profes-
sion is no exception. Structural, social, and educational inequalities, 
among others, prevent too many individuals from historically un-

 
 104. ASSOCIATION OF AMERICAN LAW SCHOOLS, BEFORE THE JD: UNDERGRADUATE VIEWS 
ON LAW SCHOOL 50 (2018). 
 105. See supra Part I.C. 
 106. Li et al., supra note 31, at 656.  
 107. A PORTRAIT OF ASIAN AMERICANS IN THE LAW 2.0, supra note 68, at 77. 
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derrepresented groups from progressing through the education pipe-
line to qualify to enter any high-status profession. It is important that 
we work collectively to increase the pipeline of historically underrepre-
sented individuals who will qualify to enter all high-status professions 
with significant barriers to entry, including the legal profession. Nev-
ertheless, it is also important for the legal profession to also consider 
ways to boost representation among historically underrepresented 
groups over which the legal profession may have more control. Focus-
ing on both of these areas will help create a profession that is better 
equipped to serve an increasingly diverse American population with 
their legal needs. 
 When we benchmark diversity among young members of the legal 
profession against diversity among young members of other high-status 
professions, we find evidence of significant consistent underrepresen-
tation in the legal profession only for Asians and female Native Ha-
waiian/Pacific Islanders. Furthermore, the magnitude of Asian un-
derrepresentation in the legal profession in these comparisons is strik-
ingly large. Importantly, these results do not imply that the legal pro-
fession is sufficiently diverse with respect to all other racial and ethnic 
groups. However, our analyses do help identify these groups as candi-
dates for which the legal profession might work in a more targeted 
fashion to persuade more individuals from these historically un-
derrepresented groups to enter the legal profession.  
 In addition, our analysis of data from millions of college freshman 
show that Asian college freshmen are far less likely than freshmen of 
other racial and ethnic groups to express interest in entering the legal 
profession when compared to their interest in pursuing other high-status 
professions. This finding helps identify an important time period for 
when the legal profession should consider employing potential strate-
gies to persuade more Asian people to consider entering the legal  
profession.   
 Finally, our analysis of college freshman data suggest that more 
Black and Hispanic freshmen aspire to enter the legal profession than 
actually do. This attrition is a lost opportunity for the legal profession 
to further diversify its ranks with respect to these racial and ethnic 
groups. Additional research is needed to better understand the precise 
cause of this attrition, what can be done to further cultivate their in-
terest in entering the legal profession, and how the legal profession 
can provide support to assist more individuals from these groups to 
qualify for admission. While this high attrition rate is regrettable and 
must be addressed, the legal profession should also view this current 
state of affairs as an encouraging opportunity to help a significant 
number of diverse college freshmen who have expressed an interest to 
join the legal profession to qualify to do. 
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INTRODUCTION 
 A win is not always a win. In fact, the Supreme Court has proven 
that a decision masquerading as a victory can sow the seeds for a dev-
astating loss. In the 2020 employment discrimination case, Bostock v. 
Clayton County, the Court held that the protections of Title VII of the 
Civil Rights Act extended to the LGBTQ+ community,1 and employers 

 
   J.D. Candidate 2026, Florida State University College of Law; B.A. Florida State 
University.  
 
This Note was written prior to President Donald Trump’s second term in office and before 
the Supreme Court decided both United States v. Skrmetti,145 S. Ct. 1816 (2025), and 
Mahmoud v. Taylor, 145 S. Ct. 2332 (2025), and thus these events are absent from the fore-
going discussion. None of these events change the substance of this Note, but all are rele-
vant to the subject matter, and the Skrmetti decision in particular will likely prove to be 
another prominent, harm-inducing case in the LGBTQ+ rights timeline. 
 1. LGBTQ+ stands for Lesbian, Gay, Bisexual, Transgender, and Queer+. This Note 
uses this term as opposed to LGBT or other related variations to express the expansive di-
versity of the community. Relatedly, LGBTQ+ and queer are used interchangeably, as the 
latter is an umbrella term encompassing a variety of LGBTQ+ identities. Additionally, the 
term same-sex marriage is generally avoided in an attempt to use language that is more 
inclusive of different relationships and gender identities. 
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could no longer discriminate on the basis of sexual orientation or gen-
der identity.2 Bostock was a triumph for LGBTQ+ activism, validating 
the equal employment rights of millions of Americans who had previ-
ously been subjected to inconsistent policies among employers and 
across states.3 The landmark case corrected a five-year-long legal  
status inconsistency that resulted from the Court’s decision in  
Obergefell v. Hodges: even as LGBTQ+ individuals were finally able to 
enjoy a constitutional right to marriage, employees who exercised this 
right could legally face adverse employment actions including refusal 
to hire, termination, or unequal terms and conditions of employment.4 
 Bostock was undeniably protective of LGBTQ+ rights, so it would 
come as a shock to many when the Court appeared to turn its back on 
the LGBTQ+ community a mere three years later with its ruling in 
303 Creative LLC v. Elenis.5 As Justice Sonia Sotomayor wrote in her 
dissent, “[In 303 Creative], the Court, for the first time in its history, 
grant[ed] a business open to the public a constitutional right to refuse 
to serve members of a protected class.”6 While the decision purported 
to be couched within the context of First Amendment rights, it pro-
vided a message contrary to Bostock’s. Namely, that LGBTQ+ individ-
uals’ right of access is subsidiary to that of business owners’ freedom 
of expression, and that queer Americans can be treated unequally in 
public accommodations.7 Furthermore, the lack of specificity in  
303 Creative regarding when a product or service becomes expressive, 
as well as the Court’s silence as to whether other groups may be im-
plicated in its decision, opened a variety of businesses and protected 
class statuses to the possibility for analogous discriminatory  
allowances.8  
 Within just three years, Justice Neil Gorsuch—who authored both 
the Bostock and 303 Creative opinions—seemed to embody an adage 
from popular culture: “you either die a hero, or you live long enough to 
see yourself become the villain.”9 Yet the question remains, how could 

 
 2. Bostock v. Clayton Cnty., 590 U.S. 644, 649 (2020). 
 3. Regina L. Hillman, The Battle Over Bostock: Dueling Presidential Administra-
tions & the Need for Consistent and Reliable LGBT Rights, 32 AM. U.J. GENDER SOC. 
 POL’Y & L. 1, 28-30 (2023). 
 4. Hillman, supra note 3, at 16, 30. 
 5. Ariane de Vogue & Devan Cole, Supreme Court Limits LGBTQ Protections with 
Ruling in Favor of Christian Web Designer, CNN (July 1, 2023, 1:57 PM)  
https://edition.cnn.com/2023/06/30/politics/supreme-court-303-creative-lgbtq-rights- 
colorado/index.html [https://perma.cc/VGN3-6LPF]. 
 6. 303 Creative LLC v. Elenis, 600 U.S. 570, 603 (2023) (Sotomayor, J., dissenting). 
 7. See id. at 589-92. 
 8. Mantas Grigorovicius, 303 Creative v. Elenis: Unresolved Conflict, Gay Rights, and 
a Future of Uncertainties, 27 J. GENDER RACE & JUST. 423, 479-80 (2024). 
 9. THE DARK KNIGHT (Warner Bros. Pictures 2008); see also Ariane de Vogue, Takea-
ways from the Latest Controversial and Contentious Supreme Court Term, CNN (July 1, 
2023, 2:27 PM), https://edition.cnn.com/2023/07/01/politics/supreme-court-term- 
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such a disappointingly discriminatory ruling come from a Court that 
had been so progressive in its decisions only a few years prior? The 
answer is an unfortunate combination of President Donald Trump’s 
conservative appointments to the Supreme Court, as well as a more 
insidious trend in the Court’s linguistics within, and attitude towards, 
discrimination cases.10 Rather than engaging with these cases on a  
human level and recognizing the harmful, stigmatic impact of discrim-
ination, the Court repeatedly resorted to cold textualist arguments,  
hypotheticals that were unrealistic or entirely divorced from the situ-
ation at hand, and biased sympathies that did not extend to those 
 being ostracized.11 
 This Note argues that the Supreme Court has adopted a disengaged 
approach to LGBTQ+ discrimination cases that is intolerably regres-
sive and that statutory protections are necessary to ensure equality 
and assert the government’s commitment to eradicating discrimina-
tion. Part I lays out a brief history of the development of LGBTQ+ 
rights and discusses the current state of the law to contextualize the 
issue at hand. Part II analyzes the detached language of Bostock and 
303 Creative, contrasting these cases with the rights-affirming  
Obergefell. While the Roberts Court has previously expanded the 
rights of minorities, its more recent history reveals a trend of taking a 
‘colorblind’ approach to discrimination cases that enables a judicial 
backslide. Part III suggests solutions for the disparity in these cases 
in the form of statutory protections to codify LGBTQ+ rights, which 
currently reside only in the realm of judicial doctrine. It also suggests 
developing language-focused judicial education courses for judges, and 
considers other methods of exercising congressional power to effec-
tively promote equality in the American legal system. 

I.   THE FRAGILE STATE  
OF LGBTQ+ RIGHTS 

 The progression of LGBTQ+ rights in American jurisprudence is a 
relatively novel phenomenon that has been primarily confined to the 
judicial sphere. The first Supreme Court case to provide any acknowl-
edgement of the rights of queer Americans was not decided until the 

 
takeaways/index.html [https://perma.cc/VV3U-ALFQ] (“Gorsuch, hero to LGBTQ rights in 
2020, villain now”). 
 10. Compare Bostock, 590 U.S. at 647 (noting the Justices in the majority and those 
who filed dissenting opinions, which fall along ideological lines with more liberal Justices in 
the majority and noted conservative Justices in the dissent), with 303 Creative, 600 U.S. at 
575 (also noting the division of Justices between the majority and dissent, which has flipped 
from Bostock’s); see also infra Parts II.a., II.b., & III (analyzing the detached, unsympathetic 
language of Bostock and 303 Creative and discussing the increasingly conservative ideologi-
cal makeup of the Court). 
 11. See infra Part II.a. & II.b. (presenting examples from Bostock and 303 Creative 
where the Court utilized the aforementioned strategies to avoid providing genuine support 
to the LGBTQ+ community). 
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late 1990s, and the Court did not establish any positive protections of 
LGBTQ+ rights until the early 2000s. There are eight major Supreme 
Court cases that have touched on LGBTQ+ rights in the past forty 
years and the Court’s attitude toward the LGBTQ+ community across 
this timeline has proven to be unstable. Meanwhile, Congress has yet 
to provide for any federal statutory protections of LGBTQ+ rights, 
leaving them in a fragile state where they are subject to the whims of 
the sitting Justices.12  

A.   The development of LGBTQ+ rights within the judicial system: 
from striking down sodomy laws to disavowing the Defense of  

Marriage Act 
 The first time the Court genuinely engaged with the rights of the 
LGBTQ+ community was in the Bowers v. Hardwick case in 1986, over 
half a century after the beginning of the Gay Rights Movement and 
almost twenty years after the catalyzing Stonewall Riots of 1969, 
which were widely recognized as the start of the modern LGBTQ+ 
Rights Movement.13 Unfortunately, though not unexpectedly, it was 
not a positive outcome for queer people. The Bowers Court upheld the 
constitutionality of sodomy laws, refusing to invalidate the Georgia 
statute before it or similar ones that existed in about half of the states 
at the time.14 The Justices disagreed with the argument that the sup-
posed immorality of homosexual acts was an insufficient rational basis 
for the law.15 
 The Court did not touch on the issue of LGBTQ+ rights for another 
decade, but its next decision took an encouraging step in the direction 
of the LGBTQ+ community’s favor. In Romer v. Evans, the Court de-
termined that an amendment to the Colorado Constitution was in vio-
lation of the Fourteenth Amendment’s Equal Protection Clause be-
cause the amendment sought to block any attempts to protect individ-
uals from discrimination because of their sexuality.16 Then, seventeen 
years after its decision in Bowers, the Court in Lawrence v. Texas 
struck down sodomy laws as an unconstitutional violation of the Fifth 

 
 12. HUMANRIGHTS CAMPAIGN, The Equality Act, https://www.hrc.org/resources/ 
equality [https://perma.cc/ES93-NN8X] (Apr. 29, 2025) (discussing the necessity of The 
Equality Act because of the lack of explicit protections from discrimination on the basis of 
gender identity and sexual orientation in federal law). Codified protections of LGBTQ+ 
rights reach back as far as the early 1900s, such as in 1903 when Argentina decriminalized 
sodomy and made the age of consent equal for both heterosexual and homosexual sex, and 
in 1907 when the Qing dynasty of China rewrote its legal code to decriminalize sodomy “in 
an attempt to modernize.” EQUALDEX, 1900s in LGBT Rights,https://www.equaldex.com/ 
timeline/1900s [https://perma.cc/Y9XP-ZQNC] (last accessed Aug. 23, 2025). 
 13. Bowers v. Hardwick, 478 U.S. 186 (1986); HISTORY, Gay Rights,  
https://www.history.com/topics/lgbtq/history-of-gay-rights [https://perma.cc/9L2K-D7FV] 
(May 28, 2025). 
 14. Bowers, 478 U.S. at 196. 
 15. Id. 
 16. Romer v. Evans, 517 U.S. 620, 635 (1996). 
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and Fourteenth Amendment Due Process Clauses and the rights to 
privacy and liberty that they confer.17 
 Just as state courts began to tackle the question of equal marriage 
rights in the 1990s, Congress passed the Defense of Marriage Act 
(DOMA) in 1996, which strictly defined marriage in federal law as a 
union formed by a man and a woman.18 However, state actions began 
to challenge this restrictive view of marriage and, in 2013 in United 
States v. Windsor, the Supreme Court determined that DOMA was  
unconstitutional, finding that it impermissibly disrespected queer 
marriages that had been legally licensed in their originating states.19 
Up to this point, the Court had not positively established any LGBTQ+ 
rights, but it began to exhibit a trend towards decriminalization and 
tolerance that boded well for further protections. 

B.   Where are we now? The state of LGBTQ+ rights after Obergefell, 
Bostock, and 303 Creative 

 After Windsor disposed of DOMA, a case like Obergefell was seem-
ingly only a matter of time. Decided in 2015, Obergefell established 
equal marriage rights under the U.S. Constitution, regardless of sex-
ual orientation.20 The case arose from fourteen queer couples and two 
individuals with deceased partners in the states of Michigan, Ken-
tucky, Ohio, and Tennessee, all of which did not legally recognize  
non-heterosexual marriages.21 The Court affirmed that the right to 
marry is fundamental and extended this right to LGBTQ+ couples for 
the same four reasons that heterosexual marriages are legally recog-
nized: (1) individual autonomy inherently establishes a right to choose 
who one marries; (2) the union of a married couple represents an espe-
cially important relationship; (3) marriage protects the status and 
rights of children and families, while also conferring other material 
benefits; and (4) precedent and tradition establish that marriage is a 
crucial element of American society.22 Under the Fourteenth Amend-
ment’s Due Process and Equal Protection Clauses, the Court made the 
licensing and recognition of LGBTQ+ marriages a matter of federal 
law, invalidating any state laws attempting to block these marriages.23 

 
 17. Lawrence v. Texas, 539 U.S. 558, 578-79 (2003). 
 18. See, e.g., Baehr v. Lewin, 852 P.2d 44 (1993) (in which the Hawaii Supreme Court 
considered the constitutionality of a statute limiting marriage licenses to heterosexual un-
ions); 1 U.S.C. §7 (1996), invalidated by United States v. Windsor, 570 U.S. 744 (2013). 
 19. 570 U.S. at 752, 771-72, 774-75 (“By creating two contradictory marriage regimes 
within the same State . . . DOMA undermines both the public and private significance of 
state-sanctioned same-sex marriages; for it tells those couples, and all the world, that their 
otherwise valid marriages are unworthy of federal recognition.”). 
 20. Obergefell v. Hodges, 576 U.S. 644, 665 (2015). 
 21. Id. at 653-55. 
 22. Id. at 665-71. 
 23. Id. at 675. 
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 The next case in the timeline embodies the Court’s unpredictable 
attitude toward LGBTQ+ rights. While Masterpiece Cakeshop v.  
Colorado Civil Rights Commission is not part of this Note’s primary 
case comparison and analysis, it is another prominent LGBTQ+ rights 
case that paved the way for the Court’s later rights-detracting holding 
in 303 Creative. The Court in Masterpiece Cakeshop determined that 
the Colorado Civil Rights Commission had violated the First Amend-
ment’s Free Exercise Clause by failing to comply with states’ religious 
neutrality obligation when considering the case below.24 The dispute 
was between a Christian baker and a gay couple, the former of which 
refused to create a wedding cake for a same-sex wedding, claiming it 
would be a violation of his religious beliefs.25 As the case was decided 
on such narrow grounds, it did not definitively resolve the clash  
between LGBTQ+ rights and freedom of religion/speech in the realm 
of public accommodations.26 
 Soon after the Court’s decision in Masterpiece Cakeshop, the arena 
of employment law presented an opportunity for the Court to tackle 
LGBTQ+ discrimination once again. In Bostock, the Court held that 
Title VII of the Civil Rights Act of 1964 made it illegal for employers 
to discriminate on the basis of gender identity and sexual orientation.27 
The case arose from three employment discrimination suits in Georgia, 
New York, and Michigan in which an employer terminated an em-
ployee upon discovering their non-heterosexual or non-cisgender iden-
tity.28 Given the broad language of Title VII and its prohibition against 
employment discrimination “because of sex,” the Court determined 
that sex was necessarily a but-for cause of discrimination against an 
individual due to their gender or sexuality.29 Thus, employers were no 
longer permitted to take any adverse employment action against an 
employee merely because of their LGBTQ+ status and use what was 
presumptively a non-protected class status to avoid liability for  
employment discrimination.30 
 The most recent LGBTQ+ rights decision, 303 Creative, purported 
to resolve the debate between queer rights and religious liberties un-
derlying the Masterpiece Cakeshop case five years prior. Also arising 
from Colorado, this suit was initiated by a website and graphics  

 
 24. Masterpiece Cakeshop, Ltd. v. Colo. Civ. Rts. Comm’n, 584 U.S. 617, 639-40 (2018). 
 25. Id. at 625-27. 
 26. Grigorovicius, supra note 8, at 424, 436-37, 441-42 (discussing the limited nature of 
Masterpiece Cakeshop’s holding and the questions that the case raised about compelled 
speech). Chief Justice John Roberts believed this conflict was inevitable after the Obergefell 
decision, especially given what he saw as the majority’s “gratuitous” “assault[] on the char-
acter of fairminded people” who did not support non-heterosexual marriages because of their 
religious beliefs. Obergefell, 576 U.S. at 711-12 (Roberts, C.J., dissenting). 
 27. Bostock, 590 U.S. at 650-51. 
 28. Id. at 653. 
 29. Id. at 660. 
 30. Id. at 683. 
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designer who planned to branch out into wedding websites, but wanted 
to ensure the state could not force her to make said websites for queer 
couples, believing that would infringe on her First Amendment free-
dom of speech.31 The Court found in her favor, holding that the state 
may not violate the Free Speech Clause by compelling an expressive 
product to include certain messages.32 In essence, the Court’s decision 
enabled businesses to legally discriminate against LGBTQ+ individu-
als because of their sexuality, as long as they can claim their goods or 
services constitute their speech and that serving queer customers 
would force them to compromise on their intended expression.33 
 The LGBTQ+ rights cases of the past decade have provided some of 
the greatest advances in protections for queer Americans, but they are 
frustratingly interspersed with decisions that have continued to di-
minish these rights. The Court’s wavering and inconsistent support 
threatens both the legal and social status of the LGBTQ+ community. 
Its decisions that fail to understand the dangers of marginalization 
and do not genuinely advocate for the preservation of LGBTQ+ 
rights—even those that facially appear to be progressive—open the 
door for judicial backsliding that undermines the progress of the 
LGBTQ+ Rights Movement. 

II.   THE LANGUAGE OF BOSTOCK, 303 CREATIVE,  
AND OBERGEFELL: THE SUPREME COURT’S  

REGRESSION INTO BIGOTRY 
 In a disappointing yet fairly unsurprising turn of events, the Rob-
erts Court appears to have followed in the regressive footprints of 
Trump’s presidency. The most progressive and identity-affirming  
Supreme Court case for LGBTQ+ rights is still Obergefell, decided a 
decade ago and prior to the addition of any Trump-appointed Justices. 
While the 2020 employment discrimination case, Bostock, greatly  
expanded LGBTQ+ employment rights, its technical “because of sex”  
argument and related analogies refused to engage with the lived expe-
riences of LGBTQ+ individuals and the history of discrimination they 
have faced, and would continue to face if not for this Court’s decision.34 
Then, this Court’s detachment resulted in the 2023 public accommo-
dations case, 303 Creative, which stripped LGBTQ+ rights of equal  
access to businesses on the basis of freedom of expression in an unripe 
suit and an opinion that callously disregarded the discrimination it 
enabled.35 When the language of Bostock and 303 Creative is compared 
to that of Obergefell, there is an unmistakable distinction in the 

 
 31. 303 Creative, 600 U.S. at 579-80. 
 32. Id. at 589. 
 33. Id. at 603-04 (Sotomayor, J., dissenting). 
 34. See Bostock, 590 U.S. at 658; see also infra Part II.a. 
 35. See 303 Creative, 600 U.S. at 580, 589, 602; see also infra Part II.b. 
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Court’s treatment of the subject matter which highlights the dually 
constructive and destructive power of language. 

A.   Bostock: a puzzling case of disengaged protection 
 While it is undeniable that Bostock is a progressive civil rights case, 
it reads as a remarkably dry ruling that foregrounds the logic of tex-
tualist arguments far more than the underlying facts of its combined 
employment discrimination cases.36 The opinion is rife with language 
that emphasizes the Court’s textualist reasoning; even the preamble 
uses it as a summarizing punch: “When the express terms of a statute 
give us one answer and extratextual considerations suggest another, 
it’s no contest. Only the written word is the law, and all persons are 
entitled to its benefit.”37 Of course, this is not an incorrect nor unper-
suasive point by any means, but it reveals the Court’s preoccupation 
with the language of Title VII rather than the realities of the ongoing 
discrimination of LGBTQ+ individuals in the workplace. 
 This is further underscored by the Court’s staunch refusal to en-
gage with the facts of the case, believing that “[f]ew facts are needed 
to appreciate the legal question” at hand, and “[a]t bottom, these cases 
involve no more than the straightforward application of legal terms 
with plain and settled meanings.”38 The Court spent less than two 
pages relaying the facts of the three employment discrimination cases 
before it, with Mr. Donald Zarda’s case apparently warranting only a 
mere two sentences.39 Here, the Court went too far in its attempt to 
convince readers that these cases were purely plug-and-play instances 
of impermissible employment discrimination. It may have been a  
rhetorically effective strategy against opponents who would argue that 
the majority was attempting to legislate from the bench, but these 
cases clearly implicated more than rote application of legal standards 
and definitions, otherwise they never would have been brought before 
the U.S. Supreme Court. Furthermore, any discrimination case should 
involve more than “straightforward application of legal terms,” at least 
on a human level.40 Professor Jeremiah Ho calls this sort of  

 
 36. Jeremiah A. Ho, Queering Bostock, 29 AM. U.J. GENDER SOC. POL’Y & L. 283, 344-
46 (2021). 
 37. Bostock, 590 U.S. at 653. 
 38. Id. at 653, 662. 
 39. Id. at 653-54. 
 40. Id. at 662. While advocating for a new standard of causation for discrimination 
cases, Professor Hillel J. Bavli discusses the “deterrence and fairness” objectives of antidis-
crimination statutes like Title VII and criticizes the but-for standard for its strict evidentiary 
requirements that fail to adequately prevent discrimination and fairly redress the harm. 
Hillel J. Bavli, Causation in Civil Rights Legislation, 73 ALA. L. REV. 159, 171-73 (2021). 
Discrimination is an acute harm, as it is proven to be associated with higher stress levels 
and poorer health. Stress in America Survey, Stress in America: The Impact of Discrimina-
tion, AMERICAN PSYCHOLOGICAL ASSOCIATION (Mar. 10, 2016), 
https://www.apa.org/news/press/releases/stress/2015/impact-of-discrimination.pdf 
[https://perma.cc/PK49-3JE9]. LGBTQ+ Americans generally reported higher levels of stress 
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fact-avoidant approach a “delicate erasure” of queer lived experiences, 
as the Court quietly swept the history of LGBTQ+ persecution and the 
social stigma against the community to the side, as if it were irrelevant 
and insignificant.41  
 Throughout the Bostock opinion, the Court used poor diction that 
reveals a dangerous dichotomy of: (1) detachment from practical ef-
fects of discrimination; and (2) a stereotypical, heteronormative under-
standing of queer identities.42 The detachment is most obvious in the 
Court’s aforementioned fixation on its textualist overview of these dis-
crimination cases,43 but it also reveals itself in other ways. For exam-
ple, the Court noted that there was “no significance . . . if another fac-
tor—such as the sex the plaintiff is attracted to or presents as—might 
also be at work, or even play a more important role in the employer’s 
decision [than the plaintiff’s sex alone].”44 The significance here is 
within a legal context, as the Court intended to implicate the motivat-
ing factor causation standard for Title VII cases and the prima facie 
case for employment discrimination, which allow plaintiffs to demon-
strate that a defendant’s alleged legitimate business reason for an ad-
verse employment action was in actuality a pretext for unlawful dis-
crimination.45 However, the language of “no significance” without spec-
ifying its legal confinement avoids engaging with the practical signifi-
cance of a discriminatory policy or practice against LGBTQ+ employ-
ees.46 The Court later acknowledged “that homosexuality and 
transgender status are distinct concepts from sex,” but its preoccupa-
tion with the legal argument that sexual orientation and gender 
 identity are derived from sex produced a stereotypical, reductive  
discussion of queer identities that was centered around the sexual  
binary, as opposed to the LGBTQ+ community’s broader  
understanding of sex.47 

 
than non-LGBTQ+ Americans, but those who experienced discrimination reported even 
higher levels of stress than both LGBTQ+ people who had not experienced discrimination 
and non-LGBTQ+ people who had experienced discrimination for other reasons. Id. 
 41. Ho, supra note 36, at 286-87. 
 42. See, e.g., infra notes 47-48, 55-57 (criticizing examples of the Court’s disengaged 
and heteronormative language that inadequately addresses the harm of employment dis-
crimination against LGBTQ+ individuals); see also Ho, supra note 36, at 346-47, 350 (dis-
cussing how Justice Gorsuch’s preoccupation with textualism prevented him from address-
ing problematic sex stereotyping that enforces heteronormative ideas about gender and sex-
uality). 
 43. See discussion supra notes 36-37. 
 44. Bostock, 590 U.S. at 665. 
 45. See generally Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); see also McDonnell 
Douglas Corp. v. Green, 411 U.S. 792 (1973). 
 46. Bostock, 590 U.S. at 665. 
 47. Id. at 669; see Ho, supra note 36, at 312 (discussing Shirley Lin’s analysis of Price 
Waterhouse as an example of the judicial system’s association of sex-stereotyping with the 
sex binary, which continues to ostracize non-cisgender identities). 



212 FLORIDA STATE UNIVERSITY LAW REVIEW [53:203 

  

 Disengaged language is also seen in one of the Court’s few instances 
of acknowledging the social realities the LGBTQ+ community faces, 
where it noted that queer Americans “were politically unpopular at the 
time of the law’s passage” and that to refuse enforcement of Title VII 
for this reason alone “would tilt the scales of justice in favor of the 
strong or popular and neglect the promise that all persons are entitled 
to the benefit of the law’s terms.”48 The word “unpopular” is a gross 
understatement of the history of hatred, violence, persecution, and dis-
crimination that the LGBTQ+ community has faced, a history which 
Professor Ho asserts the Court suspiciously failed to include here de-
spite a practice of doing so in queer civil rights decisions.49 Moreover, 
the use of “strong or popular”—words with positive connotations—to 
describe the cisgender, heterosexual (hereinafter, “cishet”) majority 
both fails to name the enablers and enforcers of the discrimination 
against LGBTQ+ employees, and does nothing to condemn or even de-
construct the existing social hierarchy.50 
 In a similar vein, elsewhere in the opinion, the Court stated that 
the defendant employers of the underlying cases “d[id] not dispute that 
they fired the plaintiffs for being homosexual or transgender. . . . [T]he 
employers submit that even intentional discrimination against  
employees based on their homosexuality or transgender status sup-
plies no basis for liability under Title VII.”51 The defendants’ position 
of ready willingness to admit discriminatory intent in the highest court 
of the nation represents a pervasive stigma against members of the 
LGBTQ+ community and a disturbing confidence that there would be 
no repercussions for discrimination of this nature. While the employ-
ers were ultimately wrong in their assumptions, they are alarming 
nonetheless, and the Court did nothing at all to address how this stip-
ulation—a highly unusual occurrence in employment discrimination 
cases—reflected a problematic belief that the Court would uphold big-
otry and that queer employees deserved to be treated as second-class 
citizens.52 In fact, the majority’s final statement on the matter of Title 
VII’s broad prohibition against sex discrimination by employers was 
that the protection of LGBTQ+ employment rights is “a necessary con-
sequence of [Congress’s] legislative choice,” a phrase that arguably car-
ries a negative connotation denoting reluctance to reach said conclu-
sion, but that is inarguably technicality-focused and devoid of emo-
tion.53 It is precisely this sort of detached attitude to LGBTQ+ 

 
 48. Bostock, 590 U.S. at 677-78. 
 49. Id.; Ho, supra note 36, at 346 (noting the irony of conservative Justice Samuel 
Alito’s inclusion of this history within his dissent). 
 50. Bostock, 590 U.S. at 677-78. 
 51. Id. at 665. 
 52. Id. 
 53. Id. at 683 (affirming in the final line of the case that employment discrimination 
against LGBTQ+ employees is unlawful, but still relying on a textualist argument to make 
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discrimination that is both a symptom of and a propagator for the 
queer  
stereotypes that are employed by the Court throughout Bostock. 
 Heteronormativity looms over Bostock without a hint of remorse or 
opposition. Beginning with the Court’s formulation of “sex,” which the 
parties to the underlying suits debated over and which the employees 
only conceded for argument’s sake: it was a very traditional under-
standing of the term, “referring only to biological distinctions between 
male and female.”54 The Court may have deemed this debate to be un-
important, but it still chose to side with the employers’ definition, 
which was a narrower understanding of sex that failed to comport with 
the modern understanding of sex as a social construct and was ulti-
mately less protective than it could have been on its face.55 This con-
cept of sex began the Court’s consistent use of binaries, both explicitly 
in its language relating to sex, sexual orientation, and gender identity, 
as well as implicitly in its hypotheticals. The majority’s opinion used 
the phrase “men and women” eight times, a binary which enforces the 
heteronormativity that predicates LGBTQ+ discrimination along a 
male/female dichotomy and that is not automatically stipulated in the 
term “sex” alone.56 In one hypothetical, the Court determined that an 
employer could not use a checkbox on their job applications to indicate 
sexuality or transgender status without discriminating on the basis of 
sex, imagining an applicant who did not know the meaning of these 
terms and stating it would be impossible to “writ[e] out instructions 
for who should check the box without using the words man, woman, or 
sex (or some synonym).”57 The “or some synonym” phrase deserves fur-
ther elaboration; the Court is almost using more inclusive language 
relating to sex for the first (and only) time in this opinion, but this is a 
missed opportunity in which the Court could have laid that out  
explicitly and confirmed that sex is not limited to the male/female  
binary.58 

 
the Court’s final point rather than an appeal to pathos or a celebration of how this case 
marks the advancement of LGBTQ+ rights, as is typical for civil rights decisions). 
 54. Id. at 655. 
 55. See, e.g., Aeyal Gross, Gender Outlaws Before the Law: The Courts of the Border-
lands, 9 DUKEMINIER AWARDS 159, 173-74 (2010) (explaining queer theorist Judith Butler’s 
conceptualization of sex as not naturally occurring, but rather a construct that is derived 
from and contributes to societal ideas about gender); Julie A. Greenberg, Defining Male and 
Female: Intersexuality and the Collision between Law and Biology, 41 ARIZ. L. REV. 265, 271-
73, 274-75 (1999) (discussing ways in which sex is socially constructed by legal designation 
on birth certificates, sex-role stereotypes about the purpose of genitalia, and surgical manip-
ulations for intersex individuals; also explaining that gender and sex binaries “do[] not re-
flect reality”). 
 56. Bostock, 590 U.S. at 659, 662, 668-69, 671-72. 
 57. Id. at 668-69. 
 58. Id. Seventeen countries recognize nonbinary or third gender identities, including 
the U.S. EQUALDEX, Legal Recognition of Non-Binary Gender, https://www.equaldex.com/ 
issue/non-binary-gender-recognition [https://perma.cc/53B9-Q6QL] (last visited Dec. 1, 
2024). Changes to an individual’s gender are legal in fifty-six countries, although some 
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 This binary-obsession manifests in a subtle, likely unconscious way 
in a few of the Court’s other hypotheticals, but these are particularly 
insidious as expressions of implicit bias. The most prominent example 
of this was the majority’s house temperature hypothetical: 

Imagine that it’s a nice day outside and your house is too warm, so you 
decide to open the window. Both the cool temperature outside and the 
heat inside are but-for causes of your choice to open the window. That 
doesn’t change just because you also would have opened the window 
had it been warm outside and cold inside. In either case, no one would 
deny that the window is open “because of” the outside temperature. Our 
cases are much the same.59 

The Court’s posing of hypotheticals is nigh-excessive in this opinion, 
but this example takes the proverbial cake as a bizarre and misplaced 
analogy. Not only is it wholly divorced from the experience of discrim-
ination, but it also implies that male/female and heterosexual/queer 
identities are as opposing as “hot” and “cold” temperatures, further 
emphasizing a gender and sexuality binary.60 Whatever inspired the 
Court to employ this particularly odd hypothetical, it is clear that 
there was no consideration of the consequences of drawing this com-
parison, nor the insensitive decision to disengage even further from 
the lived experiences of LGBTQ+ employees by retreating so far from 
the facts of discrimination as to use an entirely unrelated analogy. 
 Another problematic expression of heteronormativity is present in 
the way the Court discussed sexual orientation and gender identity, 
viewing them as mere traits. The first hypothetical that the Court em-
ployed to explain its “but-for” sex stance noted that an employer who 
discriminates against a gay man does so “for traits or actions it toler-
ates in his female colleague” and, similarly, that an employer who dis-
criminates against a transgender women “intentionally penalizes a 
person identified as male at birth for traits or actions that it tolerates 
in an employee identified as female at birth.”61 Essentially, the Court 
equates a gay man to a straight woman, or a transgender woman to a 
cisgender woman, and treats queer identities as a simple “trait” with 
no notable differences between them and their cishet counterparts.62 

 
require medical diagnosis or gender-affirming surgery to do so. EQUALDEX, Right to Change 
Legal Gender, https://www.equaldex.com/issue/changing-gender [https://perma.cc/KL5W-
5NEY] (last visited Dec. 1, 2024). The legality and restrictions vary by state in the U.S., 
though the vast majority of states authorize gender changes. Id. 
 59. Bostock, 590 U.S at 672. 
 60. See id. 
 61. Id. at 660 (emphasis added). 
 62. See id. This point is by no means meant to discount the popular phrases in pro-
transgender rights advocacy that trans women are women and trans men are men. It is 
simply important to draw the distinction between the experiences of transgender and cis-
gender individuals. Many transgender people unfortunately face heightened intersectional 
forms of discrimination. Transgender women experience discrimination that is compounded 
by their status as both a woman and a transgender person in a patriarchal society, particu-
larly due to the rise of trans-exclusionary feminism, while transgender men experience anti-



2025] A MIGHTY PEN, A DOUBLE-EDGED SWORD 215 

  

While this was a useful analogy for the argument the Court forwarded, 
it entirely ignored the disparity in experiences—especially discrimina-
tory experiences—between these four people. Professor Ho laments 
how, rather than engaging in anti-stereotyping, Justice Gorsuch  
“ignore[s] the stereotyping aspects of employment discrimination” and 
“[e]ssentially . . . eliminates bias by eliminating discussions of bias.”63 
The Court’s approach in Bostock stalls any in-depth analysis of distinct 
discriminatory impacts on various identity groups, enforces heteronor-
mative understandings of queer identities, and forecloses any inter-
pretation of Title VII that would allow courts to have conversations 
about how gender norms breed other forms of discrimination.64  

B.   303 Creative: the consequence of a disengaged approach to  
discrimination 

 At first glance, the Court’s holding in 303 Creative appears to be 
completely at odds with its earlier ruling in Bostock which, despite its 
flaws, marked a significant milestone in the fight for LGBTQ+ equality 
by extending employment antidiscrimination protections to sexual 
 orientation and gender identity.65 However, the seeds of 303 Creative 
were surreptitiously planted in the language of Bostock,66 waiting for 
the right circumstances to sprout and produce a legal method of  
discriminating against people because of their sexuality. The Court 
was patient, and three years after the decision in Bostock, it seized 
upon the (arguably premature) opportunity to strike down an  
anti-discriminatory state public accommodations law in the name of 
freedom of speech.67 Just as Bostock was preoccupied with textualism 

 
trans discrimination that is exacerbated by toxic masculinity standards and a certain invis-
ibility that adds to their erasure. See, e.g., Liliana Rodrigues et al., Experiences of Discrimi-
nation of Transgender People: The Intersectional Matrix of Oppressions, SOC. 
SCIS. & HUMANS. OPEN, Feb. 4, 2026, at 1, 1-2, 4-5 (discussing intersectionality, the trans 
feminist movement, and study participants’ views on transgender discrimination disparities 
by trans women and trans men, especially the “double-edged sword” of visibility); Charlotte 
Alter, Seeing Sexism from Both Sides: What Trans Men Experience, TIME (June 16, 2016, 
6:16 AM), https://time.com/transgender-men-sexism/ [https://perma.cc/XRM5-448Z] (dis-
cussing the experience of misogyny pre- and post-transition for trans men). Moreover, while 
queer theorists have advocated for a recognition of the performative nature of gender, this 
was almost certainly not in the majority’s mind at the time of writing this opinion, nor would 
that meaning come across to the general public when describing gender as “traits or ac-
tions.”See, e.g., JUDITH BUTLER, GENDER TROUBLE (Taylor & Francis e-Libr. 2002) (1999). 
 63. Ho supra note 36, at 351-52. 
 64. Id.  
 65. Bostock, 590 U.S. at 649. 
 66. See generally supra Part II.a. 
 67. 303 Creative, 600 U.S. at 581, 603. While the Court upheld the plaintiff’s standing 
to bring suit, it is worth noting that it did so only because she successfully alleged a credible 
threat of Colorado’s enforcement of the Colorado Anti-Discrimination Act (CADA), not be-
cause she had actually been penalized for discriminatory conduct. Id. at 580-81. In fact, she 
only filed suit “[t]o clarify her rights[;]” she was not approached by a gay couple requesting 
a wedding website, nor had she even “carr[ied] out her plans” to begin offering wedding web-
sites in the first place. Id. This case is a clear instance of the Court’s flexibility in providing 



216 FLORIDA STATE UNIVERSITY LAW REVIEW [53:203 

  

over equality, 303 Creative foregrounded freedom of speech over equal-
ity. The opinion’s preamble claimed that “Colorado d[id] not just seek 
to ensure the sale of goods or services on equal terms. It s[ought] to 
use its law to compel an individual to create speech she d[id] not be-
lieve,” which immediately demonized the state government’s attempt 
to protect civil rights and ignored any mention of the LGBTQ+ rights 
implicated in the case.68 Framing and selective ignorance were crucial 
in this case, and the Court did everything in its power to focus its at-
tention on an individual with freedom of speech rather than a business 
with a duty as a non-discriminatory public accommodation,69 giving 
weight to hypothetical harms while carefully skirting around the prac-
tical implications of its decision. 
 The Court took great care with its rhetoric to ensure that the plain-
tiff business owner remained a sympathetic character and to invoke a 
sense of outrage at the mere possibility of infringing on her freedom of 
speech. When describing the state’s actions, the Court used words and 
phrases like “compel,” “force,” “as the State demands,” and “coercion,” 
which hold negative connotations that rouse the readers’ liberty inter-
ests and invoke a sense of personal violation.70 However, the Court was 
not nearly as expressive in describing the opposing interests of the 
state and the LGBTQ+ community, only mildly criticizing the plain-
tiff’s homophobic business aims by commenting that “the First Amend-
ment’s protections . . . belong to all, including to speakers whose mo-
tives others may find misinformed or offensive”71 and noting that free-
dom of speech may enable ideas that are “‘unattractive,’” “‘misguided, 
or even hurtful.’”72 These words, while also holding negative connota-
tions, are far less condemnatory and were used with less frequency 
than those attributed to the state, despite the fact that constitutional 
rights were still undermined by the Court’s decision. 
 Even though the Court recognized that anti-discrimination accom-
modation laws “have done much to secure the civil rights of all Amer-
icans,” it took a generally disparaging stance towards them, claiming 
these laws attempted to “test . . . foundational principles” of freedom 
of speech.73 When reviewing the Tenth Circuit’s opinion, the Court 
used oddly pointed language and quotations—such as “the State in-
tends to ‘forc[e her] to create custom websites’ celebrating other 

 
standing when the Court wishes to discuss and rule on a particular issue, even if the case 
itself is weak. 
 68. Id. at 578-79. 
 69. See generally id. (using the name of the business, “303 Creative,” five times while 
using the business owner’s name, “Smith,” sixty-five times in the majority opinion). 
 70. Id. at 579-80, 589, 603. 
 71. 303 Creative, 600 U.S. at 595. 
 72. Id. at 603 (quoting Justice Sotomayor’s 303 Creative dissent and Hurley v. Irish-
American Gay, Lesbian and Bisexual Gp. of Bos., Inc., 515 U.S. 557, 574 (1995), respectively). 
 73. Id. at 578, 585. 
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marriages she does not [endorse]” and “the coercive ‘[e]liminati[on]’ of 
dissenting ‘ideas’ about marriage constitutes Colorado’s ‘very purpose’ 
in seeking to apply its law to [the business owner]”—all to indicate 
disapproval of what it saw as an impermissible governmental purpose 
to dictate individual speech.74 Ironically, the Court even characterized 
its own decision as one of “tolerance,” when in reality it was enabling 
intolerance.75 
 Furthermore, the Court’s self-serving use (and deliberate disuse) of 
history and hypotheticals were in the same vein as that of Bostock, 
with far more damaging results. Once again, the majority neglected to 
detail a history of LGBTQ+ discrimination in its opinion76 and it also 
exacerbated Bostock’s problem of failing to engage with lived  
experiences of queer people. The majority made no direct mention of 
how its decision negatively impacted LGBTQ+ rights nor did it 
acknowledge, as Justice Sotomayor’s dissent did, that “the Court, for 
the first time in its history, grant[ed] a business open to the public a 
constitutional right to refuse to serve members of a protected class.”77 
Rather than delving into the history of public accommodations law—
which developed in the context of the Civil Rights Movement—the  
majority cherry-picked a few cases to emphasize its freedom of speech 
concerns, unnecessarily (yet effectively, from a rhetorical perspective) 
implicating aspects of protecting children and veterans, as well as free-
dom of religion and association.78 However, all of these cases—even the 
most relevant ones that involved LGBTQ+ individuals’ access to public 
accommodations—had one thing in common: none of them involved 
businesses.79 The reader must turn to Justice Sotomayor’s dissent to 
find the history of cases that have denied businesses the right to dis-
criminate against individuals because of their protected class status, 
a long-standing practice that was sparsely alluded to in the majority’s 
analysis.80 

 
 74. Id. at 588 (quoting 303 Creative LLC v. Elenis, 6 F.4th 1160, 1178 (10th Cir. 2021)). 
 75. Id. at 603. 
 76. See discussion supra note 49.  
 77. See generally 303 Creative, 600 U.S. 570; id. at 603 (Sotomayor, J., dissenting). 
 78. Id. at 585-86. Interestingly, the Court cited Boy Scouts of America v. Dale—in which 
the Court allowed the Boy Scouts to exclude an assistant scoutmaster from membership be-
cause of his sexuality—even though this case now seems contrary to Bostock. Id. at 586 (cit-
ing Dale, 530 U.S. 640, 644-45, 661 (2000)). Boy Scouts of America is a private non-profit 
group, but it is also an employer, and assistant scoutmasters are employees. BOY SCOUTS OF 
AMERICA, https://www.scouting.org/ [https://perma.cc/MN57-MZQJ] (last visited Dec. 13, 
2024). Thus, the denial of membership approved of in Dale would likely now run afoul of 
Bostock’s prohibition against employment discrimination on the basis of sexuality, as Boy 
Scouts of America is not an exempt religious employer. See generally Corp. of Presiding 
Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483 U.S. 327 (1987) (holding 
that the religious exemption in section 702 of the Civil Rights Act extended to the secular 
non-profit activities of religious organizations). 
 79. 303 Creative, 600 U.S. at 585-86. 
 80. Id. at 604-09 (Sotomayor, J., dissenting); id. at 590. 
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 Additionally, the majority’s treatment of hypotheticals was hypo-
critical and demonstrates how the Court’s decision left the state of pub-
lic accommodations law dangerously uncertain.81 The majority criti-
cized the dissent for staying “adrift on a sea of hypotheticals” about 
potentially expressive businesses, asserting that “those cases are not 
this case.”82 Ironically, the majority seems to forget its own employ-
ment of hypotheticals earlier in its opinion, such as this: 

Taken seriously, that principle would allow the government to force all 
manner of artists, speechwriters, and others whose services involve 
speech to speak what they do not believe on pain of penalty. The gov-
ernment could require “an unwilling Muslim movie director to make a 
film with a Zionist message,” or “an atheist muralist to accept a com-
mission celebrating Evangelical zeal,” so long as they would make films 
or murals for other members of the public with different messages. 
Equally, the government could force a male website designer married 
to another man to design websites for an organization that advocates 
against same-sex marriage.83 

This was a dramatic framing of the consequences of ruling in favor of 
the state, assuming that these likely private, creative functions would 
even be offered to the public at large in the form of public accommoda-
tions. To create an instinctive sense of indignation, the Court used tra-
ditional art forms and commissions antithetical to the artist’s religion, 
but this poses an improbable slippery slope argument. The final hypo-
thetical quoted above—a funhouse mirror image of the  
instant case—adds insult to injury: not only is it unrealistic, but it does 
not even involve discrimination of a protected class on the  
website-commissioning side of the issue, as political beliefs are not a 
protected class.  
 While the majority employed doomsday hypotheticals to frighten 
the public’s free speech sensibilities, the dissent’s hypotheticals pose a 
fair question: what is the extent of an expressive interest to discrimi-
nate?84 The Court did not articulate a clear standard for whether a 
good or service is intended to be expressive speech or an ordinary com-
mercial product, and the seemingly-subjective method the Court used 
would defeat the important incidental burden distinction placed on or-
dinary commercial products.85 Thus, the Court’s unwillingness to en-
gage with the history of and lasting impact on LGBTQ+ discrimination 

 
 81. Grigorovicius, supra note 8, at 424-25. 
 82. 303 Creative, 600 U.S. at 599 (emphasis in original). 
 83. Id. at 589-90 (internal citations omitted). 
 84. Id. at 625, 630. 
 85. Grigorovicius, supra note 8, at 458-59. 
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created a nebulous standard that has already resulted in further harm 
to the community.86 
 While the Court engaged in a thorough discussion of its concerns 
for the plaintiff business owner’s free speech, it merely paid lip service 
to the state’s interest in ensuring all citizens have equal access to the 
public marketplace, and was reluctant to acknowledge the practicali-
ties of discrimination its holding enabled.87 Both parties stipulated to 
the fact that the business owner was willing to work with people indis-
criminately and that she would create web products for clients regard-
less of sexual orientation.88 And yet her reason for bringing suit  
appeared to contradict this, as “she [was] worrie[d] that, if she en-
ter[ed] the wedding website business, the State w[ould] force her to 
convey messages inconsistent with her belief that marriage should be 
reserved to unions between one man and one woman.”89 This was a 
genuinely held religious belief, but the Court did nothing to criticize 
the discriminatory intent it revealed or to note the inconsistency be-
tween her words and actions.90 It was especially disingenuous for the 
opinion to stress her supposed willingness to work with clients regard-
less of sexuality when she brought suit preemptively, with no oppor-
tunity to see if she would genuinely practice what she preached. 
 Moreover, the Court claimed that “[i]f [the plaintiff] wishe[d] to 
speak, she must either speak as the State demands or face sanctions 
for expressing her own beliefs,” while neglecting to acknowledge that 
it would not be an expression of her marital beliefs to not create web-
sites for gay couples.91 303 Creative, LLC would be free to include bib-
lical quotes on all of its wedding websites, avoid using certain phrases 
like “Love is Love,” and generally make its traditional views on mar-
riage clear, so long as it did not bar equal access to its products when 
presenting them to the public at large.92 But instead of directing the 
business to operate in this prejudiced yet legally nondiscriminatory 

 
 86. Id. at 424-25 (highlighting news stories of a business claiming free speech to refuse 
service to LGBTQ+ customers and a judge refusing to officiate same-sex marriages because 
of her religious beliefs). 
 87. See 303 Creative, 600 U.S. at 587-92. 
 88. Id. at 582. 
 89. Id. at 580. 
 90. Id. at 582, 594-95; see also id. at 633-34 (Sotomayor, J., dissenting) (discussing the 
discriminatorily limited goods and services that the plaintiff intended to offer LGBTQ+ po-
tential clients). 
 91. Id. at 589. The sanctions in question are not as highly burdensome as the Court 
frames them; they are minimally invasive at worst and a mere extension of typical business 
activities at best (e.g., attending trainings, filing compliance reports, paying fines). 303 Cre-
ative, 600 U.S. at 589 (discussing potential sanctions for violating CADA). 
 92. Id. at 628-30 (Sotomayor, J., dissenting). This assumes that Justice Sotomayor’s 
guiding standard applies, though it may have similarly disfavored results. Grigorovicius, 
supra note 8, at 456-57. 
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way, the Court improperly “conflate[d] denial of service and protected 
expression.”93 
 One could argue that the 303 Creative majority reached a result 
that appears contrary to Bostock primarily because of the different 
rights at stake in these cases. Bostock was an employment rights case, 
and those rights stem from Title VII of the Civil Rights Act of 1964, 
whereas 303 Creative was a freedom of speech and religion case, and 
those rights are sourced in the First Amendment of the U.S. Constitu-
tion, which was ratified in 1791.94 Each of these rights are fundamen-
tal and highly valued in American society. However, it would not be a 
mischaracterization to say that religious freedoms and the freedom of 
expression are deeply entrenched in the history of the nation, while 
freedom from discrimination in employment is a more modern  
development. 
 Even in Bostock, the Court was “deeply concerned” with preserving 
religious freedom in making its decision, noting the protections baked 
into Title VII for religious organizations, as well as the separate Reli-
gious Freedom Restoration Act of 1993 that places boundaries on the 
government’s ability to burden the exercise of religion.95 However, as 
the Bostock Court also acknowledged, “few pieces of federal legislation 
rank in significance with the Civil Rights Act of 1964,” and this is be-
cause of the right which is the manifest purpose of the law, the one it 
seeks to ensure in the name of prohibiting employment discrimination: 
equality.96 Equality is the most essential right under the Constitution, 
the one which the U.S. holds itself out to the world as promoting and 
ensuring through its laws and governance. It is the very first inalien-
able right listed in the Declaration of Independence: “We hold these 
[t]ruths to be self-evident, that all [m]en are created equal.”97 For all 
that Bostock and 303 Creative may differ in their minutiae, they both 
boil down to the same question: whether the LGBTQ+ community de-
serves equal rights. Apparently, the answer is yes in the former, but 
no in the latter. 
 Beyond the fundamental right underpinning Title VII, the reality 
of these cases in combination is disjointed and contrary to the aims of 
both holdings. Take the business-owner in 303 Creative as an example: 
she has now been assured that she can turn away a potential customer 
who wants to commission a wedding website for herself and her soon-
to-be wife, and that potential customer will have no legal recourse for 
being metaphorically turned away at the door. But if the business-
owner were to expand her business and become a Title VII-covered 

 
 93. 303 Creative, 600 U.S. at 623 (Sotomayor, J., dissenting). 
 94. Bostock, 590 U.S. at 649; 303 Creative, 600 U.S. at 584-85. 
 95. Bostock, 590 U.S. at 681-82. 
 96. Id. at 649-50. 
 97. THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776) (emphasis added). 
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employer, that same exact potential customer may apply for a graphic 
artist position with 303 Creative, LLC, and if the business-owner re-
fused to hire the applicant for the same reason that she refused to pro-
vide services to her (i.e., her sexual orientation), then she would unde-
niably be liable for employment discrimination. This result is nonsen-
sical, that a business can fabricate respect in its employment practices, 
but simultaneously deny providing business to queer Americans. This 
is no way to effectuate equality. As Justice Sotomayor outlined in her 
303 Creative dissent, “there has been a backlash to the movement for 
liberty and equality for gender and sexual minorities. New forms of 
inclusion have been met with reactionary exclusion.”98 The Bostock 
and 303 Creative outcomes embody this very dichotomy of triumphant 
progress and indignant backsliding. It is crucial not to give in to exclu-
sionary pressures. Every LGBTQ+ right gained is hard-won and 
should be celebrated, not qualified and diminished. The Court must 
embody the equal rights it purports to uphold, as it did in the  
Obergefell decision a mere decade ago. 

C.   Obergefell: the rights-affirming impact of acknowledging lived 
 experiences 

 Contrast the previously discussed cases of Bostock and 303 Creative 
with Obergefell, arguably the most prominent LGBTQ+ rights case. 
Authored by Justice Anthony Kennedy, who also wrote for the major-
ity in three other important LGBTQ+ rights cases,99 Obergefell estab-
lishes the gold standard for a rights-affirming approach to civil rights 
cases. The Court immediately foregrounded the right to “define and 
express [one’s] identity” within the preamble, and continued to empha-
size this aspect throughout the opinion.100 Each and every argument 
was tied to a queer perspective, and the Court made a conscious lin-
guistic effort to utilize its prominent position to normalize and human-
ize LGBTQ+ identities.101 While the Court recognized the traditional 
values and societal importance of marriage, its respect for the concept 
underscored an understanding of and support for queer couples’ de-
sires to enjoy the rights and privileges of marriage. In stark contrast 
to more recent LGBTQ+ rights cases, Obergefell took a compassionate 

 
 98. 303 Creative, 600 U.S. at 604 (Sotomayor, J., dissenting). 
 99. See generally Romer, 517 U.S. 620 (enjoining enforcement of an amendment to the 
Colorado constitution that sought to prevent protective status on the basis of homosexuality 
or bisexuality in violation of the Equal Protection Clause); Lawrence, 539 U.S. 558 (holding 
that sodomy laws are an unconstitutional infringement of privacy rights); Windsor, 570 U.S. 
744 (striking down the Defense of Marriage Act as an unconstitutional violation of the Fifth 
Amendment Due Process Clause). 
 100. Obergefell, 576 U.S. at 651-52. 
 101. E.g., “This provides powerful confirmation from the law itself that gays and lesbians 
can create loving, supportive families.” Id. at 668 (discussing how most states have allowed 
for queer individuals and couples to foster and adopt children, further humanizing queer 
families). 
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and uplifting stance that intentionally sought to change the social 
stigma surrounding LGBTQ+ relationships. 
 The Obergefell Court positively engaged with the lived experiences 
and desires of the plaintiffs in the case and others like them. Unlike 
the absence of the Bostock plaintiffs, the Obergefell opinion took time 
to tell the plaintiffs’ stories, going beyond a bare restatement of 
facts.102 Justice Kennedy wrote about how Mr. James Obergefell and 
his partner, John Arthur, “fell in love and started a life together,  
establishing a lasting, committed relation.”103 He described the hard-
ships they faced—having to travel to another state to be married while 
Arthur suffered from a debilitating, terminal illness—and their home 
state’s refusal to acknowledge their marriage, making them “strangers 
even in death.”104 Turning to another co-plaintiff couple, the opinion 
described how April DeBoer and Jayne Rowse “welcomed” three chil-
dren into their family, the first son a post-foster adoption, the second 
son “born prematurely and abandoned by his biological mother,” and 
the third “a baby girl with special needs.”105 The Court empathized 
with their situation in Michigan—where only heterosexual married 
couples or individuals could adopt, leaving their children with only one 
legal parent—as well as their desire to “seek[] relief from the continu-
ing uncertainty their unmarried status create[d] in their lives.”106  
Finally, Justice Kennedy detailed the marriage of co-plaintiffs Ser-
geant Ijpe DeKoe and Thomas Kostura, who were married before Ser-
geant DeKoe was deployed to Afghanistan and moved to Tennessee 
when he returned, “stripp[ing]” them of their marriage which posed “a 
substantial burden.”107 
 The language the Court used in detailing these plaintiffs’ stories 
demonstrated a recognition of the adversity that queer couples face, 
while also recognizing their love and honoring their relationships. As 
the Court addressed the significance of marital values, it held firm to 
the stance that legalizing marriage equality would not “devalue mar-
riage,” noting that queer couples “s[ought] it for themselves because of 
their respect—and need—for its privileges and responsibilities.”108 
Throughout the Obergefell opinion, the Court genuinely discussed the 
concerns of the LGBTQ+ community and recognized the compelling  
legal and emotional interests of a right to marry the person one loves. 
 Additionally, the Obergefell Court boldly acknowledged and criti-
cized the history of persecution that the LGBTQ+ community has 

 
 102. Id. at 658-59. 
 103. Id. at 658. 
 104. Id. 
 105. Id. at 658-59. 
 106. Obergefell, 576 U.S. at 658-59. 
 107. Id. at 659. 
 108. Id. at 657-58. 
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faced, while also adopting normalizing language to combat this prac-
tice of discrimination. As the Court detailed the legal recognition of 
marriages and the benefits that states attach to the union of two peo-
ple, it characterized the non-universal nature of the marital institution 
as an “exclusion” of queer couples and acknowledged that “[t]his harm 
result[ed] in more than just material burdens.”109 The Court described 
the “instability” of queer couples’ status—which many heterosexual 
couples would find “intolerable”—and how this separation “t[aught the 
public] that gays and lesbians are unequal in important respects,” an 
undoubtedly “demean[ing]” result.110 Thus, the Court highlighted the 
discriminatory experience of being “lock[ed] . . . out” of marriage rights, 
continuing to engage with the human aspects of the case.111 
 Refreshingly, the Court explicitly recognized the historical harm of 
discriminating against LGBTQ+ couples, stating that “against a long 
history of disapproval of their relationships, this denial to same-sex 
couples of the right to marry works a grave and continuing harm.”112 
Not only did the Court explain the severity of the harm of barring 
queer marriages, it also disavowed the idea that the law would con-
tinue to “disrespect and subordinate” LGBTQ+ individuals.113 As the 
Court condemned a discriminatory past, it made important corrections 
in the present. When explaining the plaintiffs’ desire to achieve equal 
marriage rights, the Court considered how the “immutable nature” of 
their sexualities meant that they could only enjoy the rights and priv-
ileges of marriage if they were not held to the current heterosexual 
marriage scheme.114 In doing so, the Court subtly dispelled the promi-
nent but incorrect belief that being queer is a choice and further af-
firmed LGBTQ+ identities. The Court also unequivocally stated that 
“sexual orientation is both a normal expression of human sexuality 
and immutable.”115 By confronting harms the LGBTQ+ community 
continued to face and adopting an attitude of acceptance, the Court 
began to break down the barriers that have historically and systemi-
cally “Othered” LGBTQ+ individuals. 
 Perhaps most significantly, the Obergefell Court accepted its capac-
ity to enact social change and exhibited an intent to develop LGBTQ+ 
rights and promulgate acceptance within society. The Court affirma-
tively rooted equal marriage rights in the Constitution in holding that 
“the Equal Protection Clause, like the Due Process Clause, prohibit[ed] 
this unjustified infringement of the fundamental right to marry.”116 To 

 
 109. Id. at 670. 
 110. Id. 
 111. Id. 
 112. Obergefell, 576 U.S. at 675. 
 113. Id. 
 114. Id. at 658. 
 115. Id. at 661. 
 116. Id. at 675. 
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combat any originalist arguments against the Court’s decision, Justice 
Kennedy acknowledged that the writers of the Constitution may not 
have been aware of this potential injustice as it arose, but that they 
“entrusted to future generations a charter protecting the right of all 
persons to enjoy liberty as we learn its meaning.”117 This progressive 
understanding of the Court’s role and the Constitution’s protections is 
what the Bostock Court was reluctant to assert or admit, but it repre-
sents a practical understanding of how societal attitudes change over 
time and that the law should not be rigidly stuck in the past. 
 In fact, the Court underscored how ideas about marriage have al-
ready evolved from their origins of political, religious, and financial 
arrangements made at the behest of a couple’s parents, as well as the 
now-defunct view of a married couple as a single, patriarchal entity.118 
These changes, the Court claimed, are a positive sign of societal 
growth, and the fight for LGBTQ+ marriage equality mirrors the same 
pattern: it was birthed in social movements, became politicized, and 
was eventually recognized by the judiciary.119 Even as the Court his-
toricized the progress of LGBTQ+ rights in the judicial system, it con-
ceded that “[o]utlaw to outcast may be a step forward, but it does not 
achieve the full promise of liberty.”120 This highlights the importance 
of marital equality in its capacity to foster social acceptance of 
LGBTQ+ relationships, a goal that the Court clearly intended to pur-
sue with this decision. There is even research to success that Oberge-
fell positively changed societal attitudes towards marriage equality, 
thus demonstrating the powerful influence that the Court and its lan-
guage can have, especially in the context of LGBTQ+ rights cases.121 

III.   A CALL TO CONGRESS: WHY IT  
MUST AMEND CIVIL RIGHTS LEGISLATION 

 The preceding linguistic analysis of three crucial LGBTQ+ rights 
cases from the past decade demonstrates the ever-shifting attitude of 
the Court, which poses a dangerous threat to the stability of these 
rights. The U.S. has yet to codify any explicit protections for queer in-
dividuals; any and all advancements in federal LGBTQ+ rights are de-
rived from Supreme Court cases and are subject solely to the decisions 
of the sitting Justices.122 Accordingly, there is a compelling need to 

 
 117. Id. at 664. 
 118. Obergefell, 576 U.S. at 659-60. 
 119. Id. at 660. 
 120. Id. at 667. 
 121. Grigorovicius, supra note 8, at 466-67 (also discussing a study that found businesses 
were less willing to serve queer couples following the Masterpiece Cakeshop case, showing at 
least some correlation between the Court’s LGBTQ+ rights cases and societal views). 
 122. See HUMAN RIGHTS CAMPAIGN, supra note 12; see also Hillman, supra note 3, at 74-
75, 89 (discussing limits within the Bostock opinion and the need for congressional 
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cement equal rights for LGBTQ+ individuals and for other marginal-
ized communities. Gallup polls show that public opinions in the U.S. 
have shifted and a majority of citizens support LGBTQ+ equality in 
marriage, employment, and other sectors.123 As of 2019, 53% of re-
spondents believed there was a need for new civil rights laws to protect 
the LGBTQ+ community.124 Statutory protections of LGBTQ+ rights 
are the safest, most secure way to protect against the degradation of 
these rights and to ensure they are enforced nation-wide.125 While the 
Court retains its flexibility to interpret legislation, Congress also has 
the ability to codify judicial decisions like Bostock, insulating them to 
a certain extent.126 
 The Equality Act has been introduced time and again—most  
recently in June of 2023—to establish a statutory, federal right to be 
free from discrimination on the basis of sexual orientation and gender 
identity in various aspects of social life, including employment, hous-
ing, education, and public accommodations.127 It would amend existing 
civil rights laws to explicitly include gender and sexuality as protected 
class statuses to strengthen their protections and effectuate equal 
rights.128 The critical issue is that the legislative process is lengthy and 
difficult for bills to navigate, and increasingly polarized politics over 
the years have often resulted in congressional gridlock.129 Generally, 
this problem results from different governmental bodies being con-
trolled by different political parties, though the breadth of the ideolog-
ical divide between the Democrat and Republican parties has created 
its own obstacles to compromise regardless of who is in power.130 The 
results of the most recent election are sure to exacerbate this issue as 
President Trump enters his second term in office, while the Republican 
party has only a slim majority in the Senate and the House.131 The 

 
protections primarily as a solution for dueling presidential administration stances on 
LGBTQ+ rights). 
 123. LGBTQ+ Rights, GALLUP, https://news.gallup.com/poll/1651/gay-lesbian-rights. 
aspx [https://perma.cc/CL8Y-W2BU] (last visited Dec. 13, 2024). 
 124. Id. 
 125. Hillman, supra note 3, at 73, 97. 
 126. Id. at 90-94 (arguing for the codification of Bostock via the Title VII Amendments 
Act). 
 127. HUMAN RIGHTS CAMPAIGN, supra note 12. 
 128. Id.  
 129. Robin I. Mordfin, What Really Causes Gridlock in Congress?, UNIV. OF CHI. HARRIS 
SCH. OF PUB. POL’Y (Apr. 1, 2016), https://harris.uchicago.edu/news-events/news/what- 
really-causes-gridlock-congress-0 [https://perma.cc/7CW8-UYLY] (reviewing researchers’ 
paper on congressional inaction, both generally and specifically applied to tax law, and ex-
plaining increasing polarization in voting practices by policymakers). 
 130. Id. 
 131. Ally Mutnick & Steven Shepard, Why Narrow Majorities and House Gridlock Are 
Here to Stay in 2024, POLITICO (Apr. 24, 2024, 5:01 AM), https://www.politico.com/ 
news/2024/04/24/congress-narrow-majority-gridlock-00153921 [https://perma.cc/NS3P-
ZFWN]. 
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conservative ideological tilt and traditional values of the Republican 
party are well-established, as is President Trump’s far-right, increas-
ingly incendiary rhetoric, which queer Americans are certainly a tar-
get of.132 It follows that it will be difficult to garner support for any civil 
rights legislation over the next four years, especially any legislation 
that is geared positively towards the LGBTQ+ community.133 But the 
mounting challenge to passing this legislation does not defeat its 
value. Rather, it underscores the need for codified LGBTQ+ protec-
tions so the community’s rights will not be subject to shifting judicial 
opinions or party-swaps in presidential administrations, the former of 
which is unreviewable and the latter of which affects the execution of 
the law.134 
 Beyond these federal statutory protections, state-mandated contin-
uing judicial education (CJE) and continuing legal education (CLE) 
programs should include efforts to encourage appropriate, humanized 
language in judicial opinions. Judicial education is often geared to-
wards substantive law and procedural competence, but it also aims to 
develop the character and ethics of judges, and is generally considered 
to be “important and impactful” in guiding judges to adequately per-
form the duties of their office.135 All judges, even and perhaps espe-
cially the U.S. Supreme Court Justices, should be considerate in their 
diction to avoid further entrenching discrimination in both legal lexi-
con and broader societal views. Professor Rosemary Cairns Way em-
phasizes the need to incorporate equality into legal professional re-
sponsibility, as it is “implicit in [the] obligation to regulate the profes-
sion in the public interest, an interest which includes a commitment 
to equality.”136 She explicitly highlights the importance of placing focus 
on “the direct and indirect impact of legal rules on lived experience,” 
something that the Court did well in Obergefell, but not in Bostock or 
303 Creative.137 The state legislatures or Bar Associations could 

 
 132. See generally Hillman, supra note 3, at 49-65; see also ACLU, Trump on LGBTQ 
Rights: Rolling Back Protections and Criminalizing Gender Nonconformity (June 13, 2024), 
https://www.aclu.org/news/lgbtq-rights/trump-on-lgbtq-rights-rolling-back-protections-and-
criminalizing-gender-nonconformity [https://perma.cc/8DBP-HR36].  
 133. Patrick McNeil, Congress Fails to Advance Civil Rights Bills in 2023, Marking Near 
Historic Gridlock According to Voting Record Analysis, THE LEADERSHIP CONF. ON CIV. AND 
HUM. RTS. (Mar. 19, 2024), https://civilrights.org/2024/03/19/voting-record-first-session-
118th-congress/ [https://perma.cc/5A7J-LYXN]. 
 134. See Gillian Branstetter, Trump’s Executive Orders Promoting Sex Discrimination, 
Explained, ACLU (Jan. 22, 2025), https://www.aclu.org/news/lgbtq-rights/trumps-executive-
orders-promoting-sex-discrimination-explained [https://perma.cc/UFF8-C7NJ] (discussing 
President Trump’s executive orders that limited the application of Bostock and enforced a 
narrow understanding of sex upon federal agency actions). 
 135. Evan Murphy, Markus Kemmelmeier & Patrick Grimes, Motivations, Barriers, and 
Impact of Continuing Judicial Education: A Survey of U.S. Judges, 57 CT. REV. 40, 41, 44 
(2021). 
 136. Rosemary Cairns Way, Reconceptualizing Professional Responsibility: Incorporat-
ing Equality, 25 DALHOUSIE L. J. 27, 38 (2002). 
 137. Id. at 33; see supra notes 41, 59-60, 102-08. 
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mandate CJE and CLE courses dedicated to careful and considered use 
of diction in judicial opinions and other legal documents. These courses 
could study the effect that language can have on social opinions; teach 
the proper vocabulary to implement regarding minorities, including 
the LGBTQ+ community; and provide general guidelines on the rhe-
torical impact of language in hypotheticals, while addressing counter-
arguments, and through other aspects of court decisions. As this Note 
endeavors to demonstrate, language use matters, and it can be a pow-
erful aid or detractor in the context of civil rights.138 
 Of course, there are far loftier goals to aspire to, such as incorporat-
ing equal rights and anti-discrimination provisions directly into the 
Constitution. The Constitution has not been amended since 1992, and 
the Twenty-Seventh Amendment was hardly a major rights-affirming 
addition, as it merely dealt with the date of effect for Congressional 
salary changes.139 It is high time to add a modern amendment to the 
Constitution that directly addresses the civil rights advances of the 
past century and bring the highest law of the land up to date. But this 
is immeasurably easier said than done: the Equal Rights Amendment, 
which guarantees equality regardless of sex, was first proposed in 
1923, and only (technically) satisfied the Constitutional ratification re-
quirements in 2020.140 It still has yet to be formally ratified, despite 
the fact that the Women’s Rights Movement originated in the 19th cen-
tury and feminism is now widely considered to be on its fourth wave, 
both demonstrating the lasting historical presence of the fight for gen-
der equality.141 Expanding these affirmations of equality in a constitu-
tional sense to other protected classes, like the LGBTQ+ community, 
would take decades upon decades of work. It is unlikely something that 
would be seen within even the next generation’s lifetime. 
 Yet another far-flung aspiration would be to reform and restructure 
the Supreme Court. Calls to do so are mounting as the conservative-
controlled Roberts Court has made increasingly unpopular decisions 
that have decimated long-held precedent and fundamental rights. A 
prominent example of this is the Dobbs v. Jackson Women’s Health 
Organization case that overturned Roe v. Wade, denying a constitu-
tional right to abortion that had been protected for nearly half a 

 
 138. See, e.g., JO BECKER, CAMPAIGNING FOR JUSTICE: HUMAN RIGHTS ADVOCACY IN 
PRACTICE 22-26 (2012) (detailing a human rights campaign in the Philippines to advocate 
for domestic workers’ rights, which involved a successful attempt to change the social stigma 
around domestic workers by adjusting the terminology used to refer to them, replacing a 
derogatory term with “kasambahay” (companion in the home) to foster respect). 
 139. Twenty-seventh Amendment, BRITTANICA, https://www.britannica.com/topic/ 
Twenty-seventh-Amendment [https://perma.cc/VTZ7-VKDB] (last visited Dec. 3, 2024). 
 140. EQUAL RIGHTS AMENDMENT, https://www.equalrightsamendment.org/ 
[https://perma.cc/2GXG-6MVG] (last visited Dec. 13, 2024). 
 141. Id.; Elinor Burkett & Laura Brunell, Feminism, BRITANNICA,  
https://www.britannica.com/topic/feminism [https://perma.cc/MM5M-HMSS] (last visited 
Oct. 29, 2024). 
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century.142 It was one of President Trump’s goals in his first term to 
see Roe overturned, and while President Joe Biden was in office at the 
time of the decision, it was three Trump-appointees—Justices Neil 
Gorsuch, Brett Kavanaugh, and Amy Coney Barrett—who rounded 
out the slight majority in Dobbs.143 Restoring ideological balance by 
expanding the number of seats and depoliticizing the Court by estab-
lishing term limits are two of the major goals of Court reformation,144 
both technically feasible though highly improbable changes.
 The ideological breakdown of the Justices does carry weight, even 
though the Court is meant to be an unbiased body, and a comparison 
of Obergefell, Bostock, and 303 Creative demonstrates that fact. When 
Obergefell was decided in 2015, the Roberts Court was far more polit-
ically balanced with Justices Sonia Sotomayor, Ruth Bader Ginsburg, 
Elena Kagan, and Stephen Breyer making up the liberal wing; Jus-
tices Samuel Alito, Clarence Thomas, and Antonin Scalia constituting 
the conservative wing; and Justices John Roberts and Anthony  
Kennedy often serving as swing votes.145 Bostock was decided after the 
loss of Justices Scalia and Kennedy, who were replaced by Justices 
Gorsuch and Kavanaugh, respectively.146 The 6-3 decision had the sup-
port of Chief Justice Roberts’s swing vote, as well as Justice Gorsuch’s 
cross-ideology vote.147 Still, as previously discussed, the language of 
Bostock lacked the rights-affirming nature of Obergefell, and once the 
conservative wing of the Court obtained Justice Barrett in place of Jus-
tice Ginsburg, 303 Creative was soon to follow.148 Swing votes and those 
that bridge the ideological divide reveal that Justices can and will go 
beyond the scope of their personal beliefs in pursuit of their judicial 
role, but there is no way to eliminate these biases entirely or to ensure 

 
 142. See generally Dobbs v. Jackson Women’s Health Org., 597 U.S. 215 (2022); see also 
Robin Levinson-King, Four Ways the End of Roe v Wade Has Changed America, BBC NEWS 
(June 24, 2023), https://www.bbc.com/news/world-us-canada-65956103 [https://perma.cc/ 
G7AX-MRJ9]. 
 143. Sahil Kapur, Trump: ‘I Was Able to Kill Roe v. Wade’, NBC NEWS (May 17, 2023, 
12:37 PM), https://www.nbcnews.com/politics/donald-trump/trump-was-able-kill-roe-v-
wade-rcna84897 [https://perma.cc/9WC8-RS5A]. 
 144. Reforming the Courts, DEMAND JUSTICE, https://demandjustice.org/priorities/su-
preme-court-reform/ [https://perma.cc/FPS4-V2CW] (last visited Aug. 11, 2025). 
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supreme-court.html [https://perma.cc/FU38-WU5E]. 
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that they will never bear on the decisions of the Court. And given Pres-
ident Trump’s prior nominations, reforms or even judicial appoint-
ments to balance the ideological divide are unlikely to be seen during 
his second term, should the opportunity arise. 
 Ultimately, it is up to Congress and the state legislatures to enact 
many of these necessary changes to protect LGBTQ+ rights. It can 
never be stressed enough that voting matters. If increasingly partisan 
politics are to push past congressional gridlock at the federal level, 
voters need to elect new members of Congress who are not afraid to 
make affirmative changes and who are capable of working through 
conflict with the opposing side. State and local elections can be just as 
crucial to these efforts and, as seen in 303 Creative with the Colorado 
legislature,149 states are often willing to expand anti-discrimination ef-
forts beyond those established by the federal government. To make any 
of these proposals viable, voters must place people in power who can 
enact, and more importantly codify, change. 

CONCLUSION 
 The Supreme Court’s disengaged approach to discrimination cases 
fails to acknowledge practical disparities in minority experiences and 
ultimately fails to forward civil rights aims. While the Court’s methods 
were protective of LGBTQ+ employment rights in Bostock, they ulti-
mately do a disservice to anti-discrimination efforts, as seen in 303 
Creative, in which the Court effectively enabled businesses to discrim-
inate against LGBTQ+ customers. Given this Court’s trend of boldly 
stripping long-held rights in the name of originalism, congressional 
action is crucial to addressing this issue. At minimum, clear and une-
quivocal statutory protections for the LGBTQ+ community are vital to 
prevent the erosion of queer rights. Continuing judicial education 
courses should caution judges about the significance of how they write 
their decisions and the influence that language has over societal views, 
especially at a highly public and legally binding level. In an ideal 
world, Congress would also exercise its power to amend the Constitu-
tion, either to pass an Equal Rights Amendment as an explicit and 
unconditional affirmation of the rights of all people regardless of their 
identity, or to restructure the Supreme Court in an effort to limit de-
generative judicial activism. Equality cannot be accomplished with 
half-measures. It requires the kind of devotion demonstrated in the 
Obergefell case, but the Roberts Court no longer appears to be willing 
to engage in the battle for progress on the side of protecting minorities. 
Therefore, in the face of current judicial inefficacy and injuriousness, 
it is important to incentivize Congress to wield its power as both a 
sword and a shield for LGBTQ+ rights. 

 
 149. 303 Creative, 600 U.S. at 580-81. 
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