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Article sets forth a framework outlining why caution is warranted
before an organization is vicariously assigned financial responsibility
for the vexatious actions of its lawyer.

To begin, holding an entire organization accountable may not al-
ways align with the principle of proportionality.?? For example, the or-
ganization may well have taken measures to prevent such bad behav-
ior, yet under the pro-liability position, it could still face severe penal-
ties. Furthermore, in the case of an organization that does not have
the financial wherewithal to sustain the imposed costs, the result
could be a scaling back or even shuttering of operations, which could
have devastating ramifications for current and potential clients need-
ing legal representation.?®

In addition, one could easily imagine that in a jurisdiction allowing
for organizational liability, there would be disincentives associated
with reporting the unethical behavior of colleagues. The fear of collec-
tive punishment could discourage whistleblowing and transparency,
thereby leading to unethical behavior going unchecked.?* Also, impos-
ing liability on the whole organization for the actions of one lawyer
may simply be unfair, especially if the other organizational members
had no knowledge of or involvement in the vexatious conduct.?® There
could be ensuing financial and reputational damage to innocent
parties for actions beyond their control.?

Finally, there is an individual accountability component to con-
sider. The field of law is, after all, a profession that emphasizes per-
sonal responsibility. As students learn in law school, and as practition-
ers are obliged to follow, lawyers are bound by ethical rules and pro-
fessional standards.?” Holding an entire organization liable for the ac-
tions of one lawyer could undermine such personal responsibility and
dilute the consequences that the individual wrongdoer deserves to
face.?®

22. See infra Section IV.A

23. Here, such clients may be seeking representation from nonprofits or other public
interest organizations.

24. See DEBORAH L. RHODE ET AL., LEGAL ETHICS 643-50 (8th ed. 2020). For an im-
portant discussion of whistleblowing and the dilemmas tied to what should be done in such
situations, see id. at 73-74, 643-50, 682-91.

25. Id. at 92-93 (citing Ted Schneyer, Professional Discipline for Law Firms?, 77
CORNELL L. REV. 1 (1991)).

26. See infra Section IV.A.

27. See, e.g., MODEL RULES OF PRO. CONDUCT (AM. BAR ASS'N 2023).

28. See RHODE ET AL., supra note 24, at 92-93 (quoting Ted Schneyer, Professional Dis-
cipline for Law Firms?, 77 CORNELL L. REV. 1, 11 (1991)); Julie Rose O'Sullivan, Professional
Discipline for Law Firms? A Response to Professor Schneyer’s Proposal, 16 GEO. J. LEGAL
ETHICS 1, 77-78 (2002); Helen Gunnarsson, Should Discipline Rules Be Extended to Entities?,
BLOOMBERG L. (Feb. 5, 2019, 8:45 AM), https://news.bloomberglaw.com/legal-ethics/should-
discipline-rules-be-extended-to-entities-2 [https://perma.cc/RWAL-FIVW].



700 FLORIDA STATE UNIVERSITY LAW REVIEW  [Vol. 52:695

This framework thus will be used to counter the position that the
organizational employer should have a financial obligation for the vex-
atious conduct of the offending, affiliated lawyer.?® In terms of struc-
ture, this Article will proceed as follows. Section II will provide an
overview of the circuit split that has given rise to the current debate.
Section III then lays out the ethical and social policy reasons offered
by those who strongly support organizational liability.

Section IV subsequently rebuts these points by expanding upon the
framework outlined above. Finally, Section V, the conclusion, antici-
pates and then answers the possible critiques that may emerge relat-
ing to this Article’s central thesis. For reasons that will be explained,
there is an irony here: those who support imposing respondeat superior
liability often do so out of a noble desire for attaining a utilitarian form
of justice. However, the sad reality is that this advocacy can actually
have detrimental implications both for clients and causes that are
often marginalized in today’s political environment.

I. THE JUDICIAL DEBATE OVER VICARIOUS
ORGANIZATIONAL LIABILITY

In 2023, the Fifth Circuit issued an important § 1927 ruling in the
case of Vaughan v. Lewisville Independent School District (“LISD”).?°
The petitioner, Frank Vaughan, argued that the manner in which
school board members were elected within the LISD violated Section
2 of the Voting Rights Act.?! The district court ruled against Vaughan,
stating that he lacked standing because he was not part of a racial
class that the statute was written to protect.?? (Vaughan was white.??)
From there, the district court granted the LISD’s motion requesting
that Vaughan pay the costs of the litigation, attorney’s fees, and
“punitive sanctions” under § 1927.3

The Fifth Circuit then heard the case only as it pertained to the
LISD receiving attorney’s fees.?® With respect to the § 1927 issue, the
appellate court’s findings were layered.? It held that during the depo-
sition portion of the litigation process, the district court reasonably

29. See infra Section IV.A.
30. 62 F.4th 199 (5th Cir. 2023).

31. Id. at 201-02. For an important treatment of this statute, see generally Guy-Uriel
E. Charles & Luis Fuentes-Rohwer, The Voting Rights Act in Winter: The Death of a Super-
statute, 100 Iowa L. REV. 1389 (2015).

32. Vaughan, 62 F.4th at 202-03.
33. Id. at 202.

34. Id. at 203 (imposing sanctions under both 52 U.S.C. § 10310(e) and 28
U.S.C. § 1927).

35. Id. at 206-07 (noting that simply because the district court disagreed with
Vaughan’s standing position did not necessarily trigger the lawyer fee-shifting provisions
under the Voting Rights Act).

36. Id. at 207-08.
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could have found Vaughan’s lawyers acted in a vexatious manner.?”
However, when these lawyers filed the lawsuit, that action alone,
according to the Fifth Circuit, did not rise to the level of
vexatiousness.®

Thereafter, the court tackled the thornier question of whether the
law firm that employed Vaughan’s lawyers could be held vicariously
liable for violating § 1927.% In a resounding fashion, the court said
no.*° Citing the rationale from a 2005 decision from the Seventh Cir-
cuit as persuasive authority, the court pointed to the language of the
statute as its guidance.*' It found that § 1927 allowed for sanctions to
be levied only upon “[a]ny attorney or other person admitted to conduct
cases in any court of the United States.”*? As it bluntly stated, “[c]ourts
do not admit law firms to conduct cases, but instead admit individual
attorneys.”*?

As part of its analysis, the Fifth Circuit also focused on whether
Rule 11 sanctions could reach a lawyer’s law firm.* In doing so, the
court, while not citing it, analyzed this issue similarly to how the Su-
preme Court approached the subject in Pavelic & LeFlore v. Marvel
Entertainment Group.* In Pavelic, the Court was confronted with an
older version of the rule that did not include the specific term “law
firm.”*% In its judgment, the Court stated that the plain meaning of the
then-existing rule precluded inclusion of the organization for liability
purposes.’” (In 1993, the rule was revised to explicitly include law
firms as sanctionable entities.*®) For the Fifth Circuit, financial re-
sponsibility for vexatious conduct could not extend beyond the lawyer,
since § 1927 was silent on law firm liability.*

37. Vaughan, 62 F.4th at 207-08.

38. Id. (“As Vaughan’s lawsuit was not frivolous and relied on an ‘unsettled legal the-
ory,” his attorneys cannot be sanctioned under § 1927 simply for filing the action.” (quoting
Procter & Gamble Co. v. Amway Corp., 280 F.3d 519, 531-32 (5th Cir. 2002))).

39. Id. at 208.

40. Id.

41. Id. (citing Claiborne v. Wisdom, 414 F.3d 715, 722-24 (7th Cir. 2005)).

42. Vaughan, 62 F.4th at 208 (alteration in original) (quoting 28 U.S.C § 1927).
43. Id.

44. Id. at 208-209.

45. 493 U.S. 120 (1989).

46. Id. at 123 (quoting FED. R. C1v. P. 11 (1987) (amended 1993)). For an analysis of this
case, see Waldman, supra note 6, at 21.

47. See Pavelic, 493 U.S. at 123-26.

48. See FED. R. CIv. P. 11(c)(1)(1993) (amended 2007); see also FED. R. C1v. P. 11 advi-
sory committee’s note to 1993 amendments (“[I]t is appropriate that the law firm ordinarily
be viewed as jointly responsible under established principles of agency.”).

49. See Vaughan, 62 F.4th at 208.
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The Fifth Circuit’s Vaughan decision is one of the more recent that
insulates law firms.?® Other circuits, as stated, have ruled similarly,
using parallel reasoning to arrive at the same conclusion.?® There is
another side to the ledger, though. As Brett Fall and Brenna Dolphin
have noted, “[t]he First, Second, Third, Eighth, Eleventh and District
of Columbia Circuits [all] authorize the imposition of sanctions against
a law firm.”s?

For these courts, the rationale for permitting law firm liability falls
into one of three (sometimes overlapping) camps. Some appellate
courts have opted simply to defer to their respective lower courts’ judg-
ments when it imposes pecuniary responsibility onto the employer-
firm.%® The idea here has been not to “upset a relatively long-standing
practice among district courts,” which allows them to make empiri-
cal, context-laden calls based on the facts in front of them. Other courts
have opted to implicitly read into § 1927 the presence of the law firm
entity.”® The argument here has been that it is not a stretch to tie the
firm to the activities of the lawyer;* the interconnections are clear and
obvious, so if the district judge finds that link to impliedly exist when
interpreting the statute, that decision should be supported by the
appellate court.>”

Then there is what might be referred to as the Brignoli approach.
Here, Southern District of New York Judge Robert Sweet, in a well-
known case entitled Brignoli v. Balch Hardy & Scheinman, Inc., af-
firmatively (rather than impliedly) argued that the law firm indeed
was a core and natural part of § 1927.%% Unlike the Fifth and Seventh
Circuits’ determination that only individual attorneys could “conduct
cases” in court, according to Judge Sweet, where the actions have met

50. Id.

51. See Claiborne v. Wisdom, 414 F.3d 715, 723-24 (7th Cir. 2005); Lockary v. Kayfetz,
974 F.2d 1166, 1169-70 (9th Cir. 1992), superseded on other grounds by Fed. R. Civ. P.
11(c)(1), as recognized in Margolis v. Ryan, 140 F.3d 850, 854-55 (9th Cir.1998) (limiting
application of § 1927 to individual attorneys); Kaass Law v. Wells Fargo Bank, N.A., 799
F.3d 1290, 1295 (9th Cir. 2015). See also Fallon & Dolphin, supra note 7, at 36 (surveying
the circuit split). For a classic treatise that discusses 28 U.S.C. § 1927, see 20 CHARLES ALAN
WRIGHT & MARY KAY KANE, FED. PRAC. & PROC. DESKBOOK § 74 (2d ed.), Westlaw (database
updated Apr. 2023).

52. Fallon & Dolphin, supra note 7, at 36 (footnotes omitted); see also Janochoski, supra
note 1, at 1737.

53. See, e.g., Enmon v. Prospect Capital Corp., 675 F.3d 138, 147-48 (2d Cir. 2012); Lee
v. First Lenders Ins. Servs., Inc., 236 F.3d 443, 445 (8th Cir. 2001); LaPrade v. Kidder Pea-
body & Co., 146 F.3d 899, 906-07 (D.C. Cir. 1998); Baker Indus., Inc. v. Cerberus Ltd., 764
F.2d 204, 210-12 (3d Cir. 1985).

54. Enmon, 675 F.3d at 147.

55. See, e.g., Smith v. Grand Bank & Tr. of Fla.,193 F. App’x 833, 838 (11th Cir. 2006);
Apex Oil Co. v. Belcher Co. of N.Y., 855 F.2d 1009, 1020 (2d Cir. 1988).

56. See cases cited supra note 55.
57. E.g., Apex Oil, 855 F.2d at 1020.
58. Brignoli v. Balch Hardy & Scheinman, Inc., 735 F. Supp. 100, 102 (S.D.N.Y. 1990).
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the “ ‘bad faith’ standard . . . a law firm as much as an individual at-
torney can [be found to have] conduct[ed] litigation” under § 1927.%°
Brignoli remains good law to this day, and thus its rationale has been
one to which the highly influential Second Circuit has effectively given
its imprimatur.

At present, the Supreme Court has not addressed this circuit split.
Over the years, however, it has issued judgments on other sanction-
related issues. For example, from the early 1960s to 1980, the Court,
on three separate occasions, allowed district court judges to impose
sanctions on lawyers through their inherent authority.®° In 1991, the
Court reaffirmed this position, despite a dissent from Justice Anthony
Kennedy who argued that an “extension of inherent authority to sanc-
tion a party's prelitigation conduct subverts the American
Rule[.]”¢'But more recently, in the 2017 case of Goodyear Tire & Rub-
ber Company v. Haeger, the Court unanimously held that when a judge
issues inherent power sanctions, the financial penalty must be “lim-
ited to the fees the innocent party incurred solely because of the mis-
conduct—or put another way, to the fees that party would not have
incurred but for the bad faith” of the wrongdoing lawyer.

If the Goodyear decision is any indication of what the Court may do
as it relates to law firm liability under § 1927, then perhaps going for-
ward sanctions will be limited to just the lawyer.® Still, it is difficult
to know for certain.’® Furthermore, beyond looking at this issue
through a statutory interpretation lens, supporters of vicarious liabil-
ity cite numerous policy reasons for why this principle should be valid.
We turn to that discussion next.

59. Id. (citation omitted) (first quoting 28 U.S.C. § 1927; then quoting Apex Oil, 855
F.2d at 1020).

60. See Link v. Wabash R.R. Co., 370 U.S. 626, 632 (1962); Alyeska Pipeline Serv. Co.
v. Wilderness Soc’y, 421 U.S. 240, 258-59 (1975); Roadway Express, Inc. v. Piper, 447 U.S.
752, 766 (1980). For a discussion of these cases, see Kevin J. Henderson, Note, When Is an
Attorney Unreasonable and Vexatious, 45 WASH & LEE. L. REV. 249, 249 n.1 (1988).

61. Chambers v. Nasco, 501 U.S. 32, 61 (1991)(Kennedy, J., dissenting); see also Phil
Goldberg & Kathryn Constance, Appellate Practice, IADC Committee Newsletter,
Sept. 2017, at 2-3 (discussing Chambers v. NASCO, Inc., 501 U.S. 32 (1991)).
https://www.iadclaw.org/assets/1/19/Appellate_Practice_September_2017.pdf
[https://perma.cc/9JFJ4WTB].

62. Goodyear Tire & Rubber Co. v. Haeger, 581 U.S. 101, 104 (2017).

63. For a related discussion, see Jayanth K. Krishnan, Lawyers for the Undocumented:
Addressing a Split Circuit Dilemma for Asylum-Seekers, 82 OHIO ST. L.J. 163, 191-95 (2021).

64. Id.
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II. THE POLICY RATIONALE FOR
RESPONDEAT SUPERIOR LIABILITY

A. Organizational Responsibility

In the United States today, a law firm is able to take on one of sev-
eral different forms when it decides to establish itself.%> For example,
a firm can be a limited liability partnership (LLP), a general partner-
ship (GP), a professional corporation (PC), a limited liability corpora-
tion (LLC), “or another type of entity” altogether.®® In fact, the author
and his research assistant studied the top 400 law firms in the U.S, as
measured by the number of lawyers employed, with Table 1 revealing
a set of interesting data.”

Table 1

Business Form of Top 400 Law Firms in the U.S.
Type Percentage Raw Number
APLC 0.50% 2
GP 0.50% 2
LLC 3.50% 14
LLP 64.5% 258
LPA 0.50% 2
Ltd 0.50% 2
PA 7.00% 28
PC 15% 60
PLC 1.25% 5
PLL 0.25%
PLLC 5.00% 20
PLLP 0.50% 2
SC 0.75% 3

65. For a complete illustrative discussion, see Appendix A.

66. See Mark Wilson, Which Corporate Form Is Best for Your Law Firm?, FIND L.
Mar. 21, 2019), https://www.findlaw.com/legalblogs/strategist/which-corporate-form-is-
best-for-my-law-firm/ [https://perma.cc/7JPF-F98L] (noting that there are LLLPs, or limited
liability limited partnerships, and even PLLCs, or professional limited liabilities companies).

67. For the top 400 firms by headcount, see Sam Bell & Pamela Wilkinson, The Law360
400: Tracking the Largest U.S. Law Firms, LAW360 (May 21, 2024, 2:04 PM),
https://www.kiernantrebach.com/wp-content/uploads/2024/06/2024_Law360_Tracking-the-
400-Largest-Law-Firms.pdf [https:/perma.cc/2HSA-SF54]. From there, this Article’s author
relied on a database listing many of the firms’ corporate form. See America’s 350 Largest
Law Firms, PUB. LEGAL, https://www.ilrg.com/nlj250? [https://perma.cc/WS2C-WVN9] (last
updated July 2019). For those firms that did not have their corporate form listed, the author’s
research assistant, Zenas Shi, did web searches to find the structure of those firms, as well
as for fifty additional firms listed in the Bell and Wilkinson article.
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Swiss

Verein 0.25% 1
Grand

Total 100.00% 400

Appendix A lists each of the 400 firms and the corporate forms that
they respectively embody.®® As the summary table above indicates,
there are a total of 14 types of business structures that law firms can
assume.® LLPs make up 65% of the grand total, and interestingly, five
corporate forms (including LLPs) make up 95% of all the firms in the
table. The others include the above-mentioned LLCs and PCs, profes-
sional limited liability companies (PLLCs), and professional
associations (PAs).”

Why are nearly two-thirds of the firms LLPs? There are several rea-
sons. To begin, this corporate structure insulates partners—person-
ally—from the debts and obligations incurred by the partnership.”
Otherwise put, personal assets are generally not in jeopardy of being
attached by creditors where the LLP encounters fiduciary or financial
penalties or legal judgments against it.” Additionally, partners in an
LLP are generally not deemed to be financially responsible for the
negligent conduct or malpractice of an affiliated, offending lawyer.™

68. See supra note 67 (discussing the methodology used for Appendix A).

69. Of those not mentioned thus far in the text, they include A Professional Law Cor-
poration (APLC), Limited Partnership Agreement (LPA), Limited Corporation (LTD), Pro-
fessional Association (PA), Public Limited Company (PLC), Partnership of Limited Liability
(PLL), Professional Limited Liability Company (PLLC), Professional Limited Liability Part-
nership (PLLP), Service Corporation (SC), and the Swiss Verein model. For a useful article
on the choice of organizational entities and the need for rationalization of the process, see
Eric H. Franklin, A Rational Approach to Business Entity Choice, 64 U. KAN. L. REV. 573
(2016). See also, John H. Matheson & Brent A. Olson, A Call for a Unified Business Organi-
zation Law, 65 GEO. WASH. L. REV. 1 (1996).

70. See Table 1 (noting the percentages for each of these respective corporate forms).

71. For a well-known, long-standing book on LLPs that remains extremely relevant, see
CHRISTINE HURT, D. GORDON SMITH, ALAN R. BROMBERG & LARRY E. RIBSTEIN, BROMBERG
AND RIBSTEIN ON LIMITED LIABILITY PARTNERSHIPS, THE REVISED UNIFORM PARTNERSHIP
AcT, AND THE UNIFORM LIMITED PARTNERSHIP ACT (2001) § 1.01 (2d ed. 2023). For a sample
of other scholarship in this area, see generally Symposium, Check-the-Box and Beyond: The
Future of Limited Liability Entities, 52 BUS. LAW. 605, 608 (1997), and Larry E. Ribstein,
Making Sense of Entity Rationalization, 58 BUS. LAW. 1023 (2003).

72. For a well-known analysis (and critical discussion) of this point, see Larry E. Rib-
stein, Fiduciary Duties and Limited Partnership Agreements, 37 SUFFOLK U. L. REV. 927,
930-32 (2004). For an important overview of the LLP along with other entity forms, see gen-
erally Robert R. Keatinge, Are Professional Partnerships Really Partnerships? LLPs, LLCs,
and PCs—Vicarious Liability Protection and Limitations, 60 CONSUMER FIN. L..Q. REP. 518
(2006).

73. See supra note 72.
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Furthermore, it is relatively simple, both logistically and adminis-
tratively, to establish an LLP.™ Costs can be lower, compliance with
state law requirements and bureaucratic paperwork is easier, and
LLPs are viewed by regulators, consumers, and other professionals as
a reputable way of collectively organizing as a business.” And there
are tax benefits as well.”

That said, as Table 1 illustrates, the LLP is not the only model to
which law firms adhere, and there are justifications for why these
other forms are used.”” Having a general understanding of the organi-
zational structure of law firms is important because only then can we
best determine whether collective responsibility should be levied upon

74. See, e.g., Jane Haskins & Leeron Hoory, LLC vs. LLP: Key Differences Between the
Two Business Structures, FORBES, https://www.forbes.com/advisor/business/llp-vs-llc/
[https://perma.cc/ANFR-M9T3] (last updated May 30, 2024, 8:33 PM).

75. Relatedly, for partners in an LLP, this business structure is also seen as an efficient
way to run the firm—managerially. Responsibilities and commitments between partners can
be established via contractual agreements, and supervisory duties over non-partner employ-
ees similarly can be established fairly easily (also through contractual agreements) in an
LLP. For a discussion of this point, see id. See also Mathew Aitken, The Pros and Cons of
Operating as an LLP, 1STFORMATIONS (May 17, 2024), https://www.1stformations.co.uk/
blog/llp-pros-and-cons/ [https://perma.cc/D66L-Y227]. For academic treatments of this sub-
ject, see BRADLEY T. BORDEN & ROBERT J. RHEE, LIMITED LIABILITY ENTITIES: STATE-BY-
STATE GUIDE TO LLCS, LPS AND LLPS (2012).

76. Specifically, there is the ability to avoid what is referred to as a “double taxation,”
where any financial gains that LLPs make “pass-through” directly to the partners rather
than through the partners and the organization structure of the firm as well. See
BORDEN & RHEE, supra note 76, § 2.1[c]; Haskins & Hoory, supra note 74. For an interesting
case study of what occurred in the state of Kentucky when the legislature sought to curtail
these benefits, see Thomas E. Rutledge & Allan W. Vestal, Making the Obvious Choice Mal-
practice: LLPs and the Lawyer Liability Time Bomb in Kentucky’s 2005 Tax Modernization,
94 Ky. L.J. 17 (2005).

77. For example, a firm may wish to form as an LLC because some state jurisdictions
simply do not offer the LLP as an option. See Haskins & Hoory, supra note 74. Furthermore,
LLCs have similar types of advantages of an LLP (in terms of limited liability protection, tax
benefits, and the flexibility in how profits are distributed), and there can be certain addi-
tional benefits as well. These include insulating the personal liability of managers from the
business debts of others within the corporation, and with LL.Cs, meeting state-based regula-
tory measures tend not to be as onerous as LLPs. See, e.g., Haskins & Hoory, supra note 74;
BORDEN & RHEE, supra note 76, § 1.3; see also Ginny Cascio Bonifacino, Beyond the Bottom
Line: Law Firms as B Corps, MD. B.dJ., Dec. 2022, at 14, 14-15; Edward W. Feldman, Essen-
tial Elements of an Operating Agreement for a Law Firm Organized as an LLC, CBA REC.,
Apr. 2002, at 30, 30-32. Firms that organize as a professional corporation generally see the
pluses taking the form of professional and personal liability insulation, certain tax benefits,
and the ability of the PC to continue even after the demise or departure of the individual(s)
who established the entity. Additionally, management responsibilities can be more easily
centralized and transferred within a PC, and there is thought to be a reputational boost as
well to being organized in this manner. For further research on PCs, along with PLLCs and
other entities, see generally William D. Elliott & Elizabeth S. Miller, Structuring Law Firm
Organizations and Related Ethics Issues, TEX. CLE CHOICE, GOVERNANCE, & ACQUISITION
ENTITIES, May 19, 2017, at 1, 9; Robert R. Keatinge, LLP, LLCs and PCs—Vicarious Liabil-
ity Protection and Limitations (ALI-ABA Video Law Review, Mar. 17, 2005), WL VMF0317
ALI-ABA 55, 63-64; Jennifer J. Johnson, Limited Liability for Lawyers: General Partners
Need Not Apply, 51 BUS. LAW. 85 (1995); Allison Martin-Rhodes, Robert W. Hillman & Peter
Tran, Law Firms’ Entity Choices Reflect Appeal of Newer Business Forms, 4 BUS. ENTITIES
16 (2014).
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those in charge. For our purposes, the relevant and specific question is
whether the way the entity is formed offers protection for the partners,
managers, and the firm itself from the conduct of a vexatious lawyer.

For advocates who believe in respondeat superior liability, this pro-
tection is not necessarily absolute.” For LLPs, for instance, it is not
unheard of for a partner to agree contractually—or through some other
type of guarantee—to cover the entity’s outside financial obligations.™
Under these circumstances, a creditor may have the ability to come
after the organization in order to recover beyond what the individual
offending lawyer pays.*

In addition, in certain situations, when the vexatious lawyer’s ac-
tions are criminal in nature, the leaders of an entity may be held civilly
accountable.®" Also, if the vexatious lawyer is an organizational leader
who a) misuses the entity, b) violates other existing statutes, or c) acts
in an unauthorized manner, courts can “pierce the veil” and hold the
entity liable.?? And, even where the vexatious perpetrator is not a prin-
cipal, but rather, say, an associate, the entity itself may still be held to
account because of fiduciary duties that are owed.®

So, there are legal justifications that advocates of respondeat supe-
rior put forward for why the organization ought to be liable in a vexa-
tious lawyer situation. There are a number of other arguments offered
as well, which tend to be more policy-based, ethical, and even cultural
in scope. These points appear to be equally, if not more powerful in
nature.

78. See generally Kenneth Silver, When Should the Master Answer? Respondeat Supe-
rior and the Criminal Law?, 18 CRIM. L. & PHIL. 89 (2024)(noting that when it comes to
corporate criminal liability, “we cannot infer from the presence of a principal/agent relation
that the principle is answerable for the conduct of the agent.”).

79. Alan L. Feld, The Control Test for Limited Partnerships, 82 HARV. L. REV. 1471,
1474 (1969).

80. Id.

81. See generally CAROL A. POINDEXTER, CRIMINAL AND CIVIL LIABILITY FOR
CORPORATIONS, OFFICERS, AND DIRECTORS 8 (2016); JODI AVERGUN ET AL., CORPORATIONS,
DIRECTORS, AND OFFICERS: POTENTIAL CRIMINAL AND CIVIL LIABILITY 1 (2018).

82. See sources cited supra note 81. See also generally Roger C. Cramton, Enron and
the Corporate Lawyer: A Primer on Legal and Ethical Issues, 58 BUS. LAW. 143, 144-145
(2002) (discussing how officers, including lawyers, have a fiduciary duty to ensure that the
employer entities abide by laws, regulations, and legal ethics principles); George W. Overton,
Supervisory Responsibility: A New Ball Game for Law Firms and Lawyers, 78 ILL. BAR J.
434, 435-36 (1990); Assaf Hamdani & Alon Klement, Corporate Crime and Deterrence, 61
STAN. L. REV. 271, 277-81 (2008); Jeannie Nelson, Comment, New Corporate Responsibility
Law Increases Liabilities for Directors, Officers, and Attorneys, but Does it Increase Protec-
tions for Investors?, 34 TEX. TECH. L. REV. 1165, 1167-68 (2003).

83. See sources cited supra note 82; see also Sarah Theresa Eibling, Note, Duties and
Responsibilities of Lawyers in Light of In re Myers: Are You Aware?, 55 S.C. L. REV. 599
(2004).
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B. Additional Considerations

Under the American Bar Association’s legal ethics code, there are
specific provisions that obligate those in supervisory positions to en-
sure that subordinates adhere to standards of integrity.®* Take Rule
5.1, titled “Responsibilities of Partners, Managers, and Supervisory
Lawyers.”®® Within this section, there are sub-provisions that outline
the duties imposed on supervisors.3®

For example, partners with managerial authority are required to
“make reasonable efforts to ensure that the firm has in effect measures
giving reasonable assurance that all lawyers in the firm conform to the
Rules of Professional Conduct.”®” For those who hold direct supervisory
roles, they are also responsible for ensuring that subordinates who re-
port to them follow the Rules.®® And perhaps most crucially, where the
supervisor signs off on the “conduct [or] ratifies the conduct involved|]
or . . . knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial action,” re-
sponsibility is deemed to fall onto the supervisor.®

The question begged here is what type of responsibility should be
imposed. Not surprisingly, there is variation as to how closely states
comport to the ABA’s Model Rules, even though most have adopted
them in principle.”® Generally speaking, though, regardless of jurisdic-
tion, violations of 5.1 can result in disciplinary sanctions ranging from
reprimands and fines to suspensions and disbarment.”® Additionally,
state disciplinary committees can and do cite the vexatious conduct of

84. See MODEL RULES OF PRO. CONDUCT r. 5.1 (AM. BAR ASS'N 2023).

85. Id.

86. See id.

87. Id.r.5.1(a).

88. Seeid. r. 5.1(b) (“A lawyer having direct supervisory authority over another lawyer
shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Pro-
fessional Conduct.”).

89. Id.r.5.1(c).

90. See Alphabetical List of Jurisdictions Adopting Model Rules, AM. BAR ASS'N
(Mar. 28, 2018), https://www.americanbar.org/groups/professional_responsibility/
publications/model_rules_of_professional_conduct/alpha_list_state_adopting_model_rules/
[https://perma.cc/NBZ9-KCSW] (listing forty-nine of the fifty states and their adoption dates,
as well as the District of Columbia, Guam, and Northern Mariana Islands jurisdictions). Also
see https:/libguides.law.ucla.edu/ethics#:~:text=Historically%2C%20the%20California%
20Rules%20were,by%20the%20California%20Constitution%20 [https:/perma.cc/
QY6TT84Q] (noting that “historically, the California Rules were independent of the ABA
Model Rules but, in 2018, the California State Bar dramatically revised the California Rules
to make them more consistent with the ABA Model Rules.”).

91. For just one example, see what the state of Michigan did in adopting the standards
set forth by the ABA: STATE OF MICH. ATT’Y DISCIPLINE BD., ABA STANDARDS FOR IMPOSING
LAWYER SANCTIONS (2000).



2025] THE COSTS OF THE VEXATIOUS LAWYER 709

a lawyer as justification for finding against a supervisor and the
employer-entity.

In fact, there is another section of the Model Rules that deals with
a need for all lawyers to promote and “[m]aintain[] the [i]ntegrity of
the [p]rofession.” Rule 8.3(a) mandates that a lawyer report another
lawyer whose “honesty, trustworthiness[,] or fitness”® comes into
“substantial question.”® For a lawyer who acts in a vexatious manner,
other lawyers within the employing organization would thus be obli-
gated to comply with this compulsory provision.”® Furthermore, Rule
8.4 is even more sweeping in that it defines lawyer misconduct to in-
clude any behavior that is deemed to be “prejudicial to the administra-
tion of justice.”®” Read together with 8.3(a), this latter provision would
seemingly impute even greater responsibility upon an entity (and
those in supervisory positions) whose affiliated lawyer acts vexatiously
and outside the boundaries of professionalism.%

One could also imagine how deterrence theory could be used to sup-
port the doctrine of why respondeat superior. Years back, Alan Sykes
wrote a pivotal article discussing how when an entity’s superiors know
that they could be responsible for the vexatious conduct of a colleague,
there could be an incentive to find ways to deter such offending behav-
1or.” Relatedly, one could then suppose that having such a doctrine in
place can result in the organizational leadership being encouraged to
engage in more vigilant oversight and greater accountability. Practi-
cally speaking, as a way of proactively staving off inappropriate con-
duct by their lawyers, an organization may place resources into

92. See Douglas R. Richmond, Subordinate Lawyers and Insubordinate Duties, 105 W.
VA. L. REV. 449, 451-61 (2003).

93. See MODEL RULES OF PRO. CONDUCT r. 8.1-8.5 (AM. BAR ASS'N 2023).

94. Id.r.8.3(a)

95. Id.

96. Note that Model Rule 8.3(c) has an exception, which states: “This Rule does not
require disclosure of information otherwise protected by Rule 1.6 [i.e., information protected
under the rules of confidentiality] or information gained by a lawyer or judge while partici-
pating in an approved lawyers assistance program.” Id. r. 8.3(c); see also id. r. 1.6.

97. Id.r.8.4(d).

98. Seeid. r. 8.3-8.4.

99. Alan O. Sykes, The Boundaries of Vicarious Liability: An Economic Analysis of the
Scope of Employment Rule and Related Legal Doctrines, 101 HARV. L. REV. 563, 588 (1988);
c.f. Jennifer Arlen & Lewis A. Kornhauser, Battle for Our Souls: A Psychological Justifica-
tion for Corporate and Individual Liability for Organizational Misconduct, 2023 U. ILL.
L. REV. 673, 724-27 (2023) (arguing that imposing liability on organizations alone may be
insufficient to deter misconduct unless individual actors also face consequences, due to psy-
chological tendencies that limit managerial control over employee behavior)
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training or educational programs to convey to their staff the financial
consequences for violating the vexatious behavior statute.®

Finally, if the public knows that there are serious ramifications for
lawyers and their employers when the former behaves badly, the rep-
utation of the profession will likely improve as a result.’?® Consider a
case where those injured by vexatious lawyering are able to receive
compensation because the organizational entity is also financially on
the hook. In that situation, one could craft a type of argument that
would run as follows: greater trust in the profession will ensue because
the public will see the employer actually being held to account, which
will likely result in higher confidence of all who are working within the
system.

Combining, therefore, the rules-based arguments with the above
social policy points—and the judicial rationale from those more sym-
pathetic circuits'®>—leads to a rather persuasive conclusion: namely,
that the doctrine of respondeat superior, in these circumstances, is
indeed fair and equitable.

As we will discuss below, however, the problem is that not all enti-
ties are, in fact, law firms. Thus, having such a blanket principle in
place has the potential for leading to consequences that these
advocates frequently ignore as part of their analysis.

ITII. A COUNTER-FRAMEWORK
OF CAUTION TO CONSIDER

A. Principle of Proportionality

Often, when sanctions and penalties are discussed by legal observ-
ers, they are done so in the context of criminal law. The U.S. Constitu-
tion’s Eighth Amendment has its roots in ensuring that punishment,
for example, is not disproportionately meted out against someone who
commits a crime.'®® In the famous Supreme Court case of Coker v.

100. Another practical consequence is that employers will be more likely to secure proper
insurance coverage if they know they are obliged to be financially responsible for the conduct
of their lawyers. For an important book on the role of lawyer misconduct and how frequently
lawyers actually have malpractice insurance, see HERBERT M. KRITZER & NEIL VIDMAR,
WHEN LAWYERS SCREW UP: IMPROVING ACCESS TO JUSTICE FOR LEGAL MALPRACTICE
VICTIMS 4 (2018).

101. See generally Richmond, supra note 92, at 451-61 (discussing courts that have im-
pliedly employed this rationale).

102. See Fallon & Dolphin, supra note 7, at 36; Janochoski, supra note 1, at 1737.

103. See U.S. CONST. amend. VIII (“Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted.”); see also Vicki C. Jackson,
Constitutional Law in an Age of Proportionality, 124 YALE L. J. 3094, 3096 (2015) (noting
that this principle of proportionality “now flows across national lines, a seemingly common
methodology for evaluating many constitutional and human rights claims. The United States
is often viewed as an outlier in this transnational embrace of proportionality in
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Georgia, Justice Byron White, in his plurality opinion, stated that a
sanction or punishment will be considered invalid where it “(1) makes
no measurable contribution to acceptable goals of punishment and
hence is nothing more than the purposeless and needless imposition of
pain and suffering][,] or (2) is grossly out of proportion to the severity
of the crime.”?%*

Yet, this principle that there needs to be proportionality when sanc-
tions are issued has long-standing Aristotelian roots and has also been
noted and expanded upon by numerous philosophers and legal schol-
ars over time.'® In essence, the idea is that in order to ensure that
there is fairness, equity, and justice, penalties need to be calibrated to
fit the offensive conduct accordingly.'’ This rationale has underpinned
many legal spaces.

For example, several international law scholars have long written
about “just war theory,” which holds that in times of military conflict,
there must be proportionality between the force that is deployed and
the threat that is faced by combatting parties.!” In the administrative
law context, Max Weber and Hans Kelsen each described the im-
portance of adhering to proportionality as, according to scholars Moshe
Cohen-Eliya and Iddo Porat, being “a crucial means for ensuring a
more effective governmental system and . . . an important tool for max-
imizing individual freedom.”'*®® Within the KEuropean Court of Human
Rights, proportionality is a frequently cited notion found in judgments

constitutional law. Yet some areas of U.S. constitutional law embrace proportionality as a
principle, as in Eighth Amendment case law, or contain other elements of the structured
proportionality review’ widely used in foreign constitutional jurisprudence, including the in-
quiry into ‘narrow tailoring’ or ‘less restrictive alternatives’ found in U.S. strict scrutiny.”
(footnotes omitted)).

104. See Coker v. Georgia, 433 U.S. 584, 592 (1977).1d. at 592.

105. See, e.g., Andrew von Hirsch, Proportionality in the Philosophy of Punishment: From
“Why Punish?” to “How Much?”, 25 ISR. L. REV. 549 (1991) (arguing for a defense of propor-
tionality as both morally and practically justified); Michael Tonry, Is Proportionality in Pun-
ishment Possible, and Achievable?, in OF ONE-EYED AND TOOTHLESS MISCREANTS: MAKING
THE PUNISHMENT FIT THE CRIME? 1, 1-9 (Michael Tonry ed., 2019); Nicola Lacey, Getting
Proportionality in Perspective: Philosophy, History, and Institutions, 50 CRIME & JUST. 77,
80-83, 87-89 (2021); Thaddeus Metz & Mika’il Metz, How Much Punishment Is Deserved?
Two Alternatives to Proportionality, PHILOSOPHIES, Mar. 2022, at 1, 1-2; Mitchell N. Berman,
Proportionality, Constraint, and Culpability, 15 CRIM. L. & PHIL. 373 (2021).

106. Andrew von Hirsch, Proportionality in the Philosophy of Punishment: From “Why
Punish?” to “How Much?”, 25 ISR. L. REV. 549, 572-573 (1991).

107. See, e.g., Patrick Tomlin, Proportionality in War: Revising Revisionism, 131 ETHICS
34, 34-36 (2020); Gary D. Brown, Proportionality and Just War, 2 J. MiL. ETHICS 171, 172-
73 (2011); Jeff McMahan, Proportionality and Necessity in Jus in Bello, in THE OXFORD
HANDBOOK OF ETHICS OF WAR 418, 418 (Seth Lazar & Helen Frowe eds., 2018); Thomas
Hurka, Kamm on Intention and Proportionality in War, 11 J. MORAL PHIL. 411, 414-15
(2014).

108. Moshe Cohen-Eliya & Iddo Porat, American Balancing and German Proportional-
ity: The historical origins, 8 INT'L. J. CONST. L. 263, 274 (2010); see also Max Weber, On Legal
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that this body delivers.'” And many observers have described how dif-
ferent countries’ legislatures and courts have, respectively, codified
this principle into rights-based statutes and within the judicial review
process.t0

Given that proportionality has been present and of focus within
these various areas of law, it should not be surprising that in the civil
context, this principle also carries considerable weight.!'! For research-
ers, determining the fairness and reasonableness of how penalties and
remedies are delivered is a central priority.!’? In private law disputes,
for instance, compensatory damages are thought to be calculated in
accordance with the actual, proportional loss suffered by the injured
party.''® Punitive damages can also sometimes be awarded, of course,
but even here a plaintiff’s recovery still needs to be proportionally

Theory and Sociology, in WEIMAR: A JURISPRUDENCE OF CRISIS 50, 53 (Arthur J.
Jacobson & Bernhard Schlink eds., Belinda Cooper trans., 2000) (viewing “formal justice,”
or formal rationality, as almost the “twin sister of liberty,” since it prevents the government
from taking arbitrary action).

109. See EIRIK BJORGE, DOMESTIC APPLICATION OF THE ECHR: COURTS AS FAITHFUL
TRUSTEES 155-57 (2015); Jeremy Letwin, Proportionality, Stringency and Utility in the Ju-
risprudence of the European Court of Human Rights, HUM. RTS. L. REV., Sept. 2023, at 1, 6-
16, 22-23 (examining decisions to argue that indirect utilitarianism is “a descriptive account
of the Court’s proportionality jurisprudence”).

110. See, e.g., BJORGE, supra note 109, at 157-73, 177 (reviewing proportionality doctrine
in France, Germany, and the United Kingdom and concluding that the three nations “have
adopted the ECHR proportionality test in rights cases”); Emil Sliwinski, Principle of Propor-
tionality as a Threat to Criminal-Law-Related Fundamental Rights, 14 NEW J. EUR. CRIM.
L. 327 (2023) (outlining the traditional rationale and then critiquing statutes and court de-
cisions that have employed proportionality); Charter of Fundamental Rights of the European
Union, art. 49, 2000 O.J. (C 364) 1, 20 (incorporating the principle of proportionality as a
fundamental right); BENEDIKT PIRKER, PROPORTIONALITY ANALYSIS AND MODELS OF
JUDICIAL REVIEW 3, 6-9 (2013) (discussing the idea of pre-balancing, which entails courts
“weighing the arguments taken from the context of judicial review to ascertain how propor-
tionality analysis ought to be used”).

111. See, e.g., CIv. JUsT. IMPROVEMENTS COMM., APPENDIX F: THE ROLE OF
PROPORTIONALITY IN REDUCING THE COST OF CIVIL LITIGATION 2 (2016),
https://www.ncsc.org/__data/assets/pdf_file/0025/25675/ncsc-cji-appendices-f.pdf
[https://perma.cc/8Q49-GPT9] (discussing the importance of proportionality in civil justice),
appended to CIV. JUST. IMPROVEMENTS COMM., CALL TO ACTION: ACHIEVING CIVIL JUSTICE
FOR ALL (2016); Lesley J. Bryant & Lovita Tandy, Litigating Proportionality Under Federal
Rule of Civil Procedure 26(b)(1), AM. BAR ASS'N (Feb. 6, 2023), https://www.ameri-
canbar.org/groups/litigation/resources/newsletters/minority-trial/litigating-proportionality-
under-federal-rule-civil-procedure-26b1/ [https://perma.cc/82MY-BWLC] (discussing propor-
tionality in discovery disputes); Joseph V. Schaeffer, Proportionality Has Some Bite, AM. BAR
ASS'N (Mar. 1, 2019), https://www.americanbar.org/groups/litigation/resources/newslet-
ters/pretrial-practice-discovery/proportionality-has-some-bite/ [https://perma.cc/QD94-
4PM5] (same).

112. See, e.g., CIV. JUST. IMPROVEMENTS COMM., supra note 111, at 2-3.

113. See A Guide to Compensatory Damages, BLOOMBERG L. (Feb. 13, 2013),
https://pro.bloomberglaw.com/insights/litigation/a-guide-to-compensatory-damages/
[https://perma.cc/PSU7-S3G9I]; Michael Pressman, Calculating Compensation Sums for Pri-
vate Law Wrongs: Underlying Imprecisions, Necessary Questions, and Toward a Plausible
Account of Damages for Lost Years of Life, 53 U. MICH. J.L.. REFORM 597, 600 (2020).
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based on the defendant’s bad behavior together with the societal con-
cern for deterring such ill conduct in the future.!*

This conversation about civil penalties and proportionality is rele-
vant to our vexatious lawyer discussion. Recall that the judicial debate
among the different circuits has been on whether it is reasonable to
assign liability and issue penalties against those entities—i.e., namely
law firms—that employ the vexatious lawyer.''? For those that support
extending such liability, there is often an unstated assumption: law
firms that are required to incur a penalty will nevertheless be able to
continue operations going forward.!''¢

However, two important literatures tell us that the ramifications
are more nuanced and potentially more problematic for other em-
ployer-entities.!'” Law and society scholars who have studied social
movements have documented how grassroots, bottom-up organiza-
tions often function under uncertain, shifting, and sometimes precari-
ous financial realities.'' As far back as 1970, Stephen Wexler critically
wrote about the way that lawyers and organizations engaged in
“[p]racticing [I]Jaw for [p]oor [p]eople.”'*® Although much of Wexler’s ire
was directed towards the lawyers’ tactics and their inability to be stra-
tegic in how they litigated,'?® he also pointed out that there was fre-
quently little organizational infrastructure to help support a sustained
and effective movement on behalf of the poor.'?!

Others, as well, have observed that entities such as public interest
groups, nonprofits, and other types of movements can struggle for

114. As a side note, it should also be recognized that scholars have discussed the princi-
ple of proportionality in the civil context through the lens of weighing whether the time,
expense, and energy involved in litigating a matter are reasonable (and, frankly, “worth it”)
when balanced against the results that are likely to be enjoyed. On proportionality vis-a-vis
punitive awards, see Leo M. Romero, Punitive Damages, Criminal Punishment, and Propor-
tionality: The Importance of Legislative Limits, 41 CONN. L. REV. 109, 113 (2008). And for a
key Supreme Court case discussing due process review for punitive damage awards, see
BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996).

115. See supra Section II.

116. See supra Section II1.B.

117. The two literatures of focus—the fields of law and society and the legal profession—
overlap considerably and should not be seen as completely distinct from one another.

118. See, e.g., GERALD P. LOPEZ, REBELLIOUS LAWYERING: ONE CHICANO’S VISION OF
PROGRESSIVE LAW PRACTICE 2-3 (1992); JOEL F. HANDLER, SOCIAL MOVEMENTS AND THE
LEGAL SYSTEM: A THEORY OF LAW REFORM AND SOCIAL CHANGE 33 (1978); JACK KATZ, POOR
PEOPLE’S LAWYERS IN TRANSITION (1982); Cary Coglianese, Social Movements, Law, and So-
ciety: The Institutionalization of the Environmental Movement, 150 U. PA. L. REV. 85, 87-99
(2001) (detailing environmentalism as a social movement).

119. See Stephen Wexler, Practicing Law for Poor People, 79 YALE L.J. 1049, 1049 (1970).

120. Id. For a parallel criticism, see Derrick A. Bell, Jr., Serving Two Masters: Integra-
tion Ideals and Client Interests in School Desegregation Litigation, 85 YALE L.dJ. 470 502-507
(1976).

121. See Wexler, supra note 119, at 1051.



714 FLORIDA STATE UNIVERSITY LAW REVIEW  [Vol. 52:695

resources.'?? Because it 1s not uncommon for these organizations to be
financially disadvantaged, they often depend upon strategic alliances
with more well-endowed associations—especially when the opposition
is a wealthier firm or the government.!?* Susan Bibler Coutin’s work
has shown that immigrant-rights NGOs, which engage in an array of
advocacy tactics, depend on other ideologically similar partners (who
are richer) in order to accomplish their objectives.!**

Scholarship by dJoel Handler,'? Michael McCann,? Stuart
Scheingold,?” and Charles Epp,!?® among others, have each discussed
how legal activism by grassroots groups can be dependent upon the
funding available to these entities, which routinely comes in the form
of soft money that can easily evaporate.'? For these reasons, if a law-
yer is employed within one of these financially strapped environments,
and then is found to act vexatiously, the ramifications of holding the
employer-organization liable can be significantly consequential.

A second body of scholarship involves a subfield of the legal profes-
sions research: cause lawyering literature. *° Academics in this field
have pointed out that, while still zealously fulfilling their obligations,
cause lawyers affirmatively act contrary to the Weberian ideal of re-
maining professionally distant, sober, and emotionally detached and
instead see little daylight between themselves and their clients’ agen-
das.’! Cause lawyers embody the model of passionate representatives
who serve as the vehicle for obtaining the goals and objectives of those
they represent—through not just legal but also political, economic, and
grassroots advocacy tactics.'® While there is a need to act within the

122. See, e.g., CHARLES R. EPP, THE RIGHTS REVOLUTION: LAWYERS, ACTIVISTS, AND
SUPREME COURTS IN COMPARATIVE PERSPECTIVE 90-110 (1998); Jayanth K. Krishnan, Law-
yering for a Cause and Experiences from Abroad, 94 CALIF. L. REV. 575, 586, 588 (2006);
STUART A. SCHEINGOLD & AUSTIN SARAT, SOMETHING TO BELIEVE IN: POLITICS,
PROFESSIONALISM, AND CAUSE LAWYERING 23-51 (2004).

123. See sources cited supra note 122.

124. See Susan Bibler Coutin, Falling Outside: Excavating the History of Central Amer-
ican Asylum Seekers, 36 L. & SOC. INQUIRY 569, 579 (2011).

125. See HANDLER, supra note 118 .

126. See MICHAEL W. MCCANN, RIGHTS AT WORK: PAY EQUITY REFORM AND THE POLITICS
OF LEGAL MOBILIZATION 173, 298 (1994).

127. See STUART A. SCHEINGOLD, THE POLITICS OF RIGHTS: LAWYERS, PUBLIC POLICY,
AND POLITICAL CHANGE 198 (2ded. 2004).

128. See EPP, supra note 122, at 1-25.

129. See supra notes 122-127.

130. See SCHEINGOLD & SARAT, supra note 122 at 33-37; Krishnan, supra note 122 , at
576-77, 585-87.

131. See SCHEINGOLD & SARAT, supra note 122 , at 1-50; Krishnan, supra note 122 , at
581-82.

132. See generally SCHEINGOLD & SARAT, supra note 122, at 1-50; Krishnan, supra note
122, at 582. For others who have spent considerable time on this subject, see generally Susan
Sterett, Caring About Individual Cases: Immigration Lawyering in Britain, in CAUSE
LAWYERING: POLITICAL COMMITMENTS AND PROFESSIONAL RESPONSIBILITIES 293 (Austin
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law and rules of professional responsibility, effectively there is a no
holds barred mentality.'*

As this literature describes, cause lawyers can work in different set-
tings: public interest firms, NGOs, certain government bodies, and oc-
casionally in private practice.'® In order to sustain themselves finan-
cially, these lawyers (and their employers) often rely on statutes that
allow them to recover attorney’s fees from those whom they prevail
against.'® The obvious reason is that the economic model under which
lawyers work does not afford them the luxury of having a wealthy res-
ervoir of resources.'® Given these tenuous financial circumstances,
even a single adverse judgment against an entity-employer could im-
pair operations and thereby harm the clients who need
representation.'?’

Thus, thinking about the principle of proportionality is crucial
when determining whether it makes sense to extend vicarious liability
to the organizational entity. It is easy for the answer to this question
to be “yes,” where there is little chance that the organization will fold,
and where the organization can afford such a penalty. However, in
those cases where the organization is not a wealthy law firm, then the
considerations become more complicated.

B. The Impact on Reporting, Whistleblowing, and Transparency

Might there be an argument to be made that an entity deemed re-
sponsible for the actions of its lawyers could see fewer instances of
whistleblowing reports? After all, would not such an entity presumably

Sarat & Stuart Scheingold eds., 1998); Susan Bibler Coutin, Cause Lawyering and Political
Advocacy: Moving Law on Behalf of Central American Refugees, in CAUSE LAWYERS AND
SOCIAL MOVEMENTS 101 (Austin Sarat & Stuart A. Scheingold eds., 2006); Susan Bibler
Coutin, Cause Lawyering in the Shadow of the State: A U.S. Immigration Example, in CAUSE
LAWYERING AND THE STATE IN A GLOBAL ERA 117 (Austin Sarat & Stuart Scheingold eds.,
2001).

133. See generally SCHEINGOLD & SARAT,supra note 132 .

134. See generally SCHEINGOLD & SARAT, supra note 122, chapters 1-2.; Krishnan, supra
note 122, at 602.

135. See generally SCHEINGOLD & SARAT, supra note 122, chapters 1 and 4.
136. See generally SCHEINGOLD & SARAT, supra note 122 .

137. On this point, there is also another scenario regarding proportionality to consider.
Imagine we are examining a public interest group that is primarily interested in gaining an
injunction—rather than monetary damages. If the lawyer for the group acts vexatiously and
unreasonably drives up costs for the other side, and a judge thereafter levies a huge financial
sanction, the question to ask is whether it is proportional and fair to have the organization
bear the brunt of the fine, especially when doing could so disproportionately harm the group.
Not surprisingly, as this Article argues, the answer should be no. Note, the contrast is with
the for-profit lawyer who will generally tend to balance the costs of acting vexatiously against
the amount of money being litigated over. The presumption is that such a lawyer is more
likely to consider acting vexatiously, if the case is worth more, and they are from a firm that
is well-resourced, so that even if that lawyer and the firm are sanctioned, they will be more
able to absorb such a cost.
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take greater care to instill the ethic of professionalism and promote a
culture of respect among its employees—including its lawyers? More-
over, should it not be that transparency would also be a prioritized
value, leading to higher levels of trust within the organization?
Therefore, the need to whistleblow would logically seem to be low.

However, consider an alternative possibility. If an entity knows
that it could be held monetarily responsible, the leadership might
preemptively enact a set of excessively cautious, hyper-defensive, and
intrusive policies in an effort to reduce potential exposure.'®® Leaders
following this playbook would likely prefer to handle complaints in a
more discrete and internal manner, but in the process, this would cre-
ate a more mistrustful and overly suspicious environment.'*® For po-
tential whistleblowers wishing to report wrongdoing, they might rea-
sonably fear retaliation for taking their concerns to these leaders who
are doing everything in their power to minimize the risks of bad pub-
licity and financial exposure.

Furthermore, if the organizational leaders know that they could
face financial repercussions because of their lawyers’ conduct, there is
the real possibility of entities acting less transparently vis-a-vis: (a) a
judicial body during litigation, (b) opposing parties in the discovery
process, or (c) a government agency that is conducting an investiga-
tion.’° Under these circumstances, it is conceivable that entities would
resort to highly defensive tactics, such as engaging in prolonged delay,
to try and shield themselves.!** Also, in this vein, organizations might
likely privilege opaqueness and act in furtive ways to protect them-
selves from financial vulnerability.**

138. See, e.g., Richard A. Posner, A Theory of Negligence, 1 J. LEG. STUD. 29, 48 (1972);
Lewis A. Kornhauser, An Economic Analysis of the Choice Between Enterprise and Personal
Liability for Accidents, 70 CAL. L. REV. 1345, 1350 (1982);

139. See Shelley Smith, Lack of Trust Can Make Workplaces Sick and Dysfunctional,
FORBES (Oct. 24, 2019, 7:00 AM), https://www.forbes.com/councils/forbescoachescoun-
¢il/2019/10/24/1ack-of-trust-can-make-workplaces-sick-and-dysfunctional/
[https://perma.cc/52L7-WYRB].

140. For work entity-delay during litigation, see Sherrie R. Savett, The Merits Matter
Most and Observations on a Changing Landscape Under the Private Securities Litigation
Reform Act of 1995, 39 ARIZ. L. REV.525, 531 (1997). For work on delays by corporations
during discovery, see Erica Gorga & Michael Halberstam, Litigation Discovery and Corpo-
rate Governance: The Missing Story About the “Genius of American Corporate Law”, 63
EMORY L.dJ. 1383, 1409 (2014)“”; Danya Shocair Reda, The Cost-and-Delay Narrative in Civil
Justice Reform: Its Fallacies and Functions, 90 OR. L. REV. 1085, 1111 (2012). For a well-
publicized case of a firm using delay tactics during a government agency investigation, see
Cassell Bryan-Low, KPMG is Accused of Delay Tactics, WALL ST. J. (Dec. 11, 2003, 12:01
AM), https://www.wsj.com/articles/SB107109457388263800 [https://perma.cc/SLQW-9D44].

141. See sources cited supra note 140. For example, there may be enhanced “red tape” or
bureaucratic measures put in place as a way to frustrate the efforts by opposing parties to
gain access to information from the entity.

142. For example, consider an insightful article on non-disclosure agreements (NDAs) by
Stephen M. Kohn, Understanding Your NDA (and When It Can Be Broken), HARV. BUS. REV.
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The bottom line is that this defensive behavior has costs. Fears of
being found liable for their lawyers’ bad acts can result in organiza-
tional leaders allocating scarce resources towards the preemptive
measures outlined above—instead of on affirmatively seeking to en-
sure that lawyers not act in a vexatious manner. Such investments
might include paying for continuing legal education sessions,'*? up-to-
date ethics training,'** and programming that focuses on how to avoid
engaging in sanctionable behavior altogether.!*> However, so long as
entities are concentrating their time and energy on staving off liabil-
ity, the chances of fostering a culture of trust and integrity will likely
remain a low priority.

C. The “Just-Ness” of Organizational Liability and the Need for
Individual Responsibility

Notions of equity and fairness were implicit in our discussion of pro-
portionality above.'*® Yet, the primary considerations there were on
the practical impact of issuing sanctions against the employer-en-
tity.'" In this section, we dig deeper into the more theoretical and jus-
tice-related aspects of why vicarious organizational liability has prob-
lems. To begin, a simple question first needs to be asked: how fair is it
to saddle with liability those members of the organization who were
not involved or who were unaware of the vexatious conduct committed
by the offending lawyer?

Let us imagine three different scenarios, which help to shed light
on this query. As part of this exercise, we can draw upon the famous
law and society book written by Marc Galanter and Thomas Palay en-
titled Tournament of Lawyers.'*® In that landmark work, the authors
show that, over the last several decades, law firms have experienced a
change in the way that they operate.'* Today, for example, it is not
uncommon for larger law firms to adopt a tournament model, whereby

ONLINE (May 15, 2024), https://hbr.org/2024/05/understanding-your-nda-and-when-it-can-
be-broken [https://perma.cc/6XRY-F3L2]. For a recent Federal Trade Commission rule on
this subject, see FT'C Announces Rule Banning Noncompetes, FED. TRADE COMM'N (April 23,
2024), https://[www.ftc.gov/news-events/news/press-releases/2024/04/ftc-announces-rule-
banning-noncompetes [https://perma.cc/66ZP-SMY2].
143 The American Bar Association has a valuable website that provides a universe of infor-
mation on the availability of these types of continuing legal education and up-to-date legal
ethics trainings for which organizations can have their lawyers participate. See Welcome to
the ABA Learning Center, AM. BAR ASS’, https://www.americanbar.org/cle-marketplace/
[https://perma.cc/TWY9-TTFP] (last visited Apr. 2, 2025).

144. Id.

145. Id.

146. See discussion supra Sections IV.A-B.

147. Id.

148. See generally MARC GALANTER & THOMAS PALAY, TOURNAMENT OF LAWYERS: THE
TRANSFORMATION OF THE BIG LAW FIRM (1991).

149. Seeid. at 1-3.
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there is intense competition among associates to move up the promo-
tion ladder—with the final reward being named a partner, which is
available to only a small, select number.'*°

Relying on the Galanter-Palay framework, consider the case of Sen-
1or Associate Z who uses the pronouns “they/them/theirs.” Z joined the
large law firm of ABC straight out of law school eight years ago. Z still
has a considerable amount of student loans to pay back, and they
worry constantly about finances, even though they are receiving a gen-
erous remuneration package.'® Z’s work ethic, work product, and bill-
able hours are all universally praised by the firm’s leadership. While
many of the associates with whom Z started have since left Z is con-
sidered a lock for partnership because of how stellar their performance
has been throughout their time at ABC.!?

One day, Z learns that a partner in the firm has been found liable
for violating 28 U.S.C. § 1927’s vexatious lawyering statute.®® ABC is
located within a circuit that imposes organizational liability, and in
addition to financially penalizing the partner, the district court has
held that the firm is liable as well and levies a significant fine.'** The
following week, ABC’s leadership informs Z that Z will be named eq-
uity partner within the next month.'” However, because of the fine
that the firm will have to pay, Z’s “buy-in” to the partnership will be
larger than Z had anticipated. Furthermore, Z is told that the annual
“draw” that partners are typically paid out by the firm will be much
lower than in previous years.!'?®

150. See id. at 100-02.

151. See Jane Nam, Average Law School Debt: 9 Statistics Students Should Know,
BESTCOLLEGES (June 5, 2023), https://www.bestcolleges.com/research/average-law-school-
debt-statistics/ [https://perma.cc/MK67-S4HG] (noting that “the median cumulative student
loan debt—including law school and undergraduate debt—was $160,000”); see also Debra
Cassens Weiss, Law Student Debt Averages about $165K at Graduation, Creating Stress and
Restricting  Choices, Survey Says, ABA J. (Oct. 27, 2020, 12:19 PM),
https://www.abajournal.com/news/article/law-student-debt-averages-165k-at-graduation-
creating-stress-and-restricting-choices-survey-says [https:/perma.cc/Z6ZL-RCWR] (describ-
ing how young lawyers make life and career decisions based on their debt). For a report on
the average salary of an eighth-year associate at Big Law, see Paul Caron, BigLaw Associate
Compensation Soars to $240k for 1st Years, $550k for S8th Years, TAXPROF BLOG
(Dec. 1, 2023), https://taxprof.typepad.com/taxprof_blog/2023/12/biglaw-associate-compen-
sation-soars-to-240k-for-1st-years-550k-for-8th-years-.html [https://perma.cc/9WKU-
VBBY].

152. For landmark study that has tracked careers within law firms and the legal profes-
sion, see generally ROBERT L. NELSON ET AL., THE MAKING OF LAWYERS' CAREERS:
INEQUALITY AND OPPORTUNITY IN THE AMERICAN LEGAL PROFESSION (2023).

153. For this hypothetical, we will assume that the vexatious behavior relates to the
types of actions discussed in Part II.

154. See supra Section II for those circuits in which this firm could be located.

155. See Caron, supra note 151 (indicating that the partner track in Big Law firms is
roughly eight years).

156. For background on what the buy-in structure looks like, see Jeffrey Liebster, Equity
Partnership Isnt What It Used to Be, MAJOR, LINDSEY & AFRICA (Mar. 29, 2018)
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Z was stunned. Z did not know this vexatious partner, never worked
with this individual, and had no knowledge of any of the work done by
that person. How in the world was this fair and just for Z to suffer
adverse consequences as a result of this other lawyer’s conduct?'?’

Relatedly, next consider a second scenario within this same firm
involving a different partner—P. P also did not have any dealings with
the sanctioned lawyer but now is financially impacted by the district
court’s decision as well. Specifically, P is the chair of the firm’s hiring
committee. The competition for hiring lawyers is a constant source of
preoccupation for P, and as much as entry level and lateral lawyers
are keen to come to ABC, the firm equally has to sell itself as a warm,
inviting, and hospitable place to work.'?®

One of the key attractions of ABC is that it offers its lawyers the
opportunity to think about the practice of law in more than just billa-
ble hours.? Lawyers at the firm have their continuing legal education
credits financially covered.’® The firm also hosts events such as legal
academic symposiums and lecture series, where prominent members
of the bench and bar are invited to give diverse perspectives on key
topics of the day.'®® Then, there are other perks, benefits, and

https://www.mlaglobal.com/en/insights/articles/equity-partnership-isnt-what-it-used-to-
be?byconsultantorauthor=jeffrey-liebster [https://perma.cc/HE94-HWP2] (“While the norm
is for equity partners to pay in capital equaling between 25 and 35 percent of the current
year’s compensation, some firms require as much as 65 percent, and most partnership agree-
ments contain provisions that give the firm up to several years to repay the partner should
she or he leave. For new partners, it’s much more sensible to have an interim period with
guaranteed compensation, eligibility for bonuses and no requirement of a major investment
of capital—particularly for a lateral in the process of integrating into a new platform and
culture.”).

157. For a recent study examining this issue, especially in the post-COVID era where
organizations are now seeing employees work remotely and less within “bounded” entity
structures, see Erin Frey et al., What We (Do Not) Know About Punishment Across Organi-
zational Boundaries, 49 J. MANAGEMENT 196, 196 (2023).

158. For the latest data on the entry and lateral level markets for law firms, see Entry-
level and Lateral Hiring, NAT'L ASS'N FOR L. PLACEMENT, https://www.nalp.org/entry-lateral
(last visited Apr. 5, 2025) (describing hiring patterns going back over a decade). See also
Lateral Hiring Market Continued to Soften in 2023, NAT'L ASS'N FOR L. PLACEMENT
(Apr. 2024), https://www.nalp.org/0424research [https://perma.cc/NORY-L.S47] (describing
how after a year where “lateral hiring increased by an unprecedented 111%,” the “market
[has] showed continued signs of a course correction” recently).

159. See NAT'L ASS'N FOR L. PLACEMENT, LATERAL HIRING BEST PRACTICES GUIDE
(2007), https://www.nalp.org/assets/769_07lateralhiringbestpracti.pdf [https://perma.cc/
A8PT-U7SL] (discussing lateral hiring best practices, including strategies that go beyond
billable hours).

160. For a discussion of this point on Big Law, see Jordan Rothman, Not All Law Firms
Are Created Equal: Some Provide Fewer Benefits Which Can Hurt Your Ability to Pay Off
Student Loans, ABOVE THE L. (Oct. 25, 2017), https://abovethelaw.com/2017/10/not-all-law-
firms-are-created-equal-some-provide-fewer-benefits-which-can-hurt-your-ability-to-pay-
off-student-loans/ [https://perma.cc/U7X8-SQAY].

161. See Julia DiPrete, BigLaw Offers Big Employee Benefits These Days: That’s a Big
Deal, VAULT (Jan. 12, 2023), https://vault.com/blogs/vaults-law-blog-legal-careers-and-
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opportunities, including the ability to take extended family leave, re-
ceive excellent health care, and engage in pro bono legal services.!®?

However, for P, the worry is that with organizational liability being
attached, resources that the firm previously devoted to the above pro-
grams now might need to be reallocated.'®® For one thing, the firm may
be required to pay the costs of the penalty immediately to the outlet
ordered by the court.'®* As a result, the firm may simply have less
money.'® From P’s perspective, the consequence here could mean
greater difficulty recruiting and retaining the caliber of lawyers that
the firm desires. In turn, clients whom the firm wishes to represent
may look elsewhere because the quality of the lawyers working at ABC
1s perceived to no longer be what it once was.%¢

This situation then leads to thinking about scenario three: how vi-
cariously holding the organization liable for the conduct of one bad ac-
tor could lead to some employees facing cuts in their hours or even to
being laid off. To be sure, an organization like ABC might be able to
absorb an externality like a § 1927 sanction. However, there is evi-
dence that, especially since the 2008-2009 global recession, several Big
Law firms have not hesitated to look for ways to save on costs,

industry-news/biglaw-offers-big-employee-benefits-these-days-and-that-s-a-big-deal
[https://perma.cc/V6P2-5MMS].

162. Id.; see also Jayanth K. Krishnan et al., Big Law’s Immigration Advocates, 2024 U.
ILL. L. REV. 447, 466-67 (2024) (describing how lawyers in various practice settings—espe-
cially in Big Law firms—often seek these types of benefits when considering where to work).

163. See discussion supra Section IV.B.

164. Where and to whom the penalty is paid really depends on the order issued by the
court. For example, the firm may have to pay the court directly for costs associated with the
vexatious behavior. Alternatively, the court may order that the firm pay the opposing party
or contribute to a charitable organization or that the fine go towards a government agency,
the state bar association, or the state’s disciplinary committee on professional conduct. On
where Rule 11 sanction-fees can go, see FED. R. C1v. P. 11 (¢)(2)-(4). Note, 28 U.S.C. § 1927
is silent on the destination of such fees.

165. There is also the issue of whether the firm’s malpractice and liability insurance
rates may increase, which would, of course, mean that existing resources directed toward
the initiatives and programs mentioned above might be adversely affected. On lawyer mal-
practice, see generally KRITZER & VIDMAR, supra note 100 (discussing the general hurdles
that exist for lawyers in different practices spaces who struggle to find and pay for malprac-
tice insurance).

166. The word “perceived” is intentionally used here because it is possible that the alter-
native lawyers whom the firm ends up hiring could be just as talented—even though they
may not have the same types of credentials and historic markers compared to the lawyers
ABC is used to employing. Also, it should be acknowledged that some clients in this situation
may actually wish to seek out extraordinarily aggressive, vexatious-leaning firms when look-
ing for representation. And there are certainly firms out there that pride themselves on act-
ing this way. For lawyers like these, and their firms, even if they occasionally receive vexa-
tious conduct penalties, they may view it as a necessary and acceptable cost that is far out-
weighed by the otherwise enormous benefits (in terms of profits and reputation-boosts) they
receive. This Article acknowledges that lawyers and firms like this obviously exist in the
marketplace, but the assumption is that they are outliers, although further empirical re-
search is needed as to how willing they are to absorb the costs of being sanctioned for vexa-
tious conduct.
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including participating in staff and lawyer layoffs.'” If a large enough
vexatious lawyer penalty is levied, the firm may contemplate these re-
ductions. And predictably, the employees most at risk of losing their
jobs would be those with less power, standing, and financial security.
For smaller, more modest organizations, this reality becomes even fur-
ther pronounced.

Underscoring this entire discussion is a tension that is inherently
present. Sections II and III outlined why advocates of organizational
liability believe their position is superior.'®® However, it is crucial to
remember that the bulk of the bar’s professional responsibility rules
centers around the individual behavior of lawyers.'® Certainly, as dis-
cussed above, the rules do assign obligations organizational supervi-
sors are to have over their subordinates.!™

Yet, it must be stressed that the eight different sections of the
ABA’s Model Code primarily deal with how lawyers are supposed to
behave vis-a-vis themselves.'™ For example, consider provision 8.4. Re-
call that this rule explicitly deals with “misconduct.”'” The seven sub-
provisions of 8.4 define misconduct in multiple ways, including an om-
nibus prohibition on activities that disrupt the administration of jus-
tice through “dishonesty, fraud, deceit or misrepresentation.”'”

But, from the start, the opening sentence of 8.4 emphasizes that
“[1]t 1s professional misconduct for a lawyer’*™*—not an organization,
entity, law firm, corporation, or nonprofit—to engage in the proscribed
behavior.'” In fact, the ABA’s official comment on 8.4 delves into how
the individual “lawyer is personally answerable to the entire criminal

167. See, e.g., Patrick Austin, Big Law Firm Layoffs Are an Opportunity for Midsize and
Small Firms, NAT'L BUS. INST., https:/nbi-sems.com/blogs/mews/big-law-firm-layoffs-are-an-
opportunity-for-midsize-and-small-firms  [https://perma.cc/HN3J-YMPY] (last visited
Feb. 13, 2025); Sara Merken, Law Firm Layoffs Spread as Cooling Economy Keeps Clients
Wary, REUTERS (Apr. 5, 2023, 2:02 PM), https:/www.reuters.com/legal/legalindustry/law-
firm-layoffs-spread-cooling-economy-keeps-clients-wary-2023-04-05/
[https://perma.cc/5PVQ-8EHZ]; Meghan Tribe, Law Firm Hiring Plummets 35% Amid
Layoffs, Slow Demand, BLOOMBERG L. (Mar. 27, 2024, 9:13 PM), https:/news.bloomber-
glaw.com/business-and-practice/law-firm-hiring-plummets-35-amid-layoffs-slow-corporate-
demand [https://perma.cc/6UTB-VGCQ]; Justin Wise, By the Numbers: The Big Law Stories
That Mattered Most, BLOOMBERG L. (Dec. 27, 2023, 5:30 AM), https://news.bloomber-
glaw.com/business-and-practice/by-the-numbers-the-big-law-stories-that-mattered-most
[https://perma.cc/93Q5-G63E]; Larry E. Ribstein, The Death of Big Law, 2010 Wis. L. REV.
749, 751 (2010); Eli Wald, The Great Recession and the Legal Profession, 78 FORDHAM L.
REV. 2051, 2051 (2010).

168. See discussion supra Sections II, III.

169. See generally MODEL RULES OF PRO. CONDUCT (AM. BAR ASS'N 2023).

170. Seeid.r. 5.1.

171. See generally MODEL RULES OF PRO. CONDUCT (AM. BAR ASS'N 2023).

172. Id. Atr. 8.4.

173. Id. r. 8.4(c).

174. Id. r. 8.4 (emphasis added).

175. Id.
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law [and] . . . for [civil] offenses that indicate [a] lack of those charac-
teristics relevant to law practice.”'™ Again, though, nowhere is it
mentioned about extending liability of such misconduct to the
employer-organization.

There is similar silence in the accompanying rule of 8.5, which fo-
cuses on what jurisdiction should be the disciplinary authority when a
lawyer with contacts in multiple jurisdictions engages in miscon-
duct.'” Neither the rule nor 8.5’s commentary discusses sanctions be-
yond the individual lawyer.™

This absence of specific language in the rules parallels a similar
omission we discussed previously relating to § 1927 itself.'™ For sup-
porters of organizational liability, they have to overcome this linguistic
reality in order to make their case.'® This task, frankly speaking, is
difficult to achieve. They then also have to overlook the fact that it is
not only rich employers who will have to assume a financial hit, but if
lawyer sanctions are indeed extended, entities that fight for more pub-
lic interest or social justice causes would potentially be affected in an
adverse manner as well.!8!

The counter-framework that this Article has just presented will
surely face scrutiny and potential criticism from different corners. The
concluding section anticipates and responds to some of the more seri-
ous challenges that could emerge.

CONCLUSION

In addition to a lack of statutory and Model Rules support, there
have been several policy arguments offered here for why circuits ought
to carefully weigh issuing penalties on entities that employ vexatiously
sanctioned lawyers.'®2 Too often, principles of proportionality, the im-
pact on reporting, whistleblowing, transparency, and considerations of
equity and lawyer-responsibility are overlooked in favor of imposing
collective punishment.’® As such, there needs to be a reset in how
courts and researchers deliberate on this subject.

Defenders of vicarious organizational liability may understandably
raise objections to the framework provided in this Article.'® One im-
mediate critique is that for well over a century, the Supreme Court has
held that corporate criminal liability can be imposed on an

176. MODEL RULES OF PRO. CONDUCT r. 8.4 cmt. 2 (AM. BAR ASS'N 2023).
177. Seeid. r. 8.5.

178. Seeid.; id. r. 8.5 cmt.

179. See supra Sections II, IV.

180. See doctrinal discussion supra Section II.

181. See supra Section IV.

182. See supra Section IV.

183. See supra Section IV.

184. See discussion supra Sections III-IV.
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organization where one of its agents acts in an illegal manner.'®® The
landmark 1909 case of New York Central & Hudson River Railroad
Co. v. United States established that where an employee unlawfully
acts under the auspices of an employer, both the individual and organ-
ization can be criminally charged by the government.'®® In subsequent
years, different circuit courts have cited this case as the basis for reaf-
firming the doctrine, and researchers have analyzed this principle in
their

scholarship as well.!%7

Based on this precedent, the critique of this Article’s framework can
be summarized simply: if the law allows for sanctions that can hold an
entity liable on more serious, criminal grounds, then surely there
should be nothing wrong with saying that the entity can be civilly pe-
nalized when one of its lawyers acts vexatiously.'® In the latter con-
text, no one is at risk of losing their liberty. All that is being assessed
is a monetary fine, which, while potentially significant, does not
amount to imprisonment or criminal sanctions of the entity’s leader-
ship. Moreover, it would seem backwards to allow for harsher conse-
quences to be meted out against an organization, but then not to allow
for civil remedies to be pursued as well. Victims of crimes often file
civil proceedings against defendants as part of what might be seen as
a comprehensive recovery process.'s?

Although seemingly persuasive, it should be noted that there is a
serious deficiency to this criticism. When a corporation has policies
that are inadequate, nonexistent, or not being enforced, it is justifiable
to both criminally and civilly extend liability beyond just the agent
who is acting unlawfully.’®® In these circumstances, the corporation

185. See N.Y. Cent. & Hudson River R.R. Co. v. United States, 212 U.S. 481, 494-97
(1909).
186. Id. at 496-97.

187. See, e.g., United States v. Sun-Diamond Growers of Cal., 138 F.3d 961, 971 (D.C.
Cir. 1998), aff'd, 526 U.S. 398 (1999); United States v. Hilton Hotels Corp., 467 F.2d 1000,
1004-07 (9th Cir. 1972); Harvey L. Pitt & Karl A. Groskaufmanis, Minimizing Corporate
Civil and Criminal Liability: A Second Look at Corporate Codes of Conduct, 78 GEO. L.dJ.
1559, 1570-73 (1990); Brent Fisse, Restructuring Corporate Criminal Law: Deterrence, Ret-
ribution, Fault, and Sanctions, 56 S. CAL. L. REV. 1141, 1185-86 (1983).

188. This argument would likely draw on sources identified in the previous footnote. See
supra note 187.

189. Of course, “just compensation” is most frequently cited in the context of takings and
the U.S. Constitution’s Fifth Amendment. See U.S. CONST. amend. V. For pedagogical mate-
rial on this subject, see JESSE DUKEMINIER ET AL., PROPERTY (10th ed. 2022).

190. Although it is important to note that this type of corporate criminal liability is not
limited to just inadequate or unenforced policies. In theory, the corporate entity could still
be reasonably vigilant and yet legally liable—criminally—if the criminal actions of the em-
ployee fall under the scope of employment. So, in that case, it would make sense to allow for
the victim to pursue both criminal and civil actions against the corporation. (The reasonable
vigilance by the corporation could make a difference in terms of sentencing or a prosecutor’s
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ought to be doing better at monitoring the actions of its employees. A
failure to do so is a shirking of the basic supervisory responsibilities
that corporate managers have over their workers.

In a litigation context, however, the situation is different. Whether
it is a law firm, law school with legal clinics, nonprofit, or another type
of organization, the ability of supervisors to monitor is much more dif-
ficult. Having a blanket rule that creates an expectation that higher-
ups in an organization actually have a duty to keep a close eye on the
litigation actions of their lawyers is more illusion than reality.

Nevertheless, for those who remain wedded to the vicarious liability
position, they may, in turn, respond by arguing next for a more means-
tested approach. Entities with resources and the ability to closely over-
see their lawyers would be subject to organizational sanctions. Those
with less means would be exempt.

Yet, the problem with this position is that it gets messy to try and
figure out which organizations would qualify for the exemption, and
which ones would not. Who would make such a decision—a court? If
80, how would a judge determine the amount to be reached? Does an
amendment to the Federal Rules of Civil Procedure need to be made,
and how might one be crafted that would be acceptable to the various
stakeholders? Would legislation or alterations to 28 U.S.C. § 1927 be
required and if so, how likely is that to happen?

Given these challenges and the low probability that meaningful
change on any of these fronts is in the offing, the question that natu-
rally arises is: what is the best approach to pursue? As future research-
ers continue to contemplate this matter, it is important to remember
that there are at least two competing issues that exist. One is how best
to hold a vexatious lawyer responsible for misdeeds so that such be-
havior is deterred from occurring again. Another is if the circuit split
is eventually resolved in favor of placing vicarious responsibility upon
the entity, that such liability needs to be (a) proportional and (b) con-
siderate of innocent parties—whether they be those actually injured
by the vexatious conduct or those within the organization who are
uninvolved.

Indeed, one could imagine a formula that imposes a penalty that is
high enough to ensure that the punishment is significantly felt, while
not being so excessive that the organization has to cease operations.!!

decision on whether or not to charge, but it would not serve as a legal defense.) See Benjamin
Thompson & Andrew Yong, Corporate Criminal Liability, 49 AM. CRIM. L. REV. 489, 492
(2012) (noting that “a corporation [is] vicariously liable for the acts of its employee if: (i) the
individual acted within the scope and nature of his [or her] employment; (ii) the individual
acted, at least in part, to benefit the corporation; and (iii) the act and intent of the individual
can be imputed to the corporation” (footnotes omitted)).

191. For a reflection on this point, in the torts context, see RESTATEMENT (SECOND) OF
TORTS § 826 (AM. L. INST. 1979), which provides a formula that may be applicable here for
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To be sure, the nuts and bolts of this calculation would have to be de-
termined, and this Article urges future researchers to contemplate the
necessary logistics.!? For now, though, the hope is that observers who
instinctively advocate for organizational liability will pause and reflect
on the implications that such a rule might have on entities that have
thus far been ignored in the current conversation.

determining when “(a) the gravity of the harm outweighs the utility of the actor’s conduct,
or (b) the harm caused by the conduct is serious and the financial burden of compensating
for this and similar harm to others would not make the continuation of the conduct not fea-
sible.” This type of calculus could be relevant to the point made in the above text.

192. See generally id. (providing the possible test). Also, it is important to remember that
it may be the client who is ordering the lawyer to behave in a vexatious manner rather than
the entity-employer. If this is the case, then that aspect needs to be incorporated within the
discussion.
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Appendix A

Business Structure of the Top 400 Law Firms by Attorney
Headcount in the United States!%

Firm Business Structure

1 Kirkland & Ellis LLP
2 Latham & Watkins LLP
3 Greenberg Traurig LLP
4 Holland & Knight LLP
5 Sidley Austin LLP
6 DLA Piper LLP
7 Morgan Lewis LLP
8 Jones Day GP
9 Gibson Dunn LLP
10 Goodwin Procter LLP
11 Lewis Brisbois LLP
12 Ropes & Gray LLP
13 Dentons Swiss Verein
14 Gordon Rees LLP
15 Skadden LLP
16 K&L Gates LLP
17 Littler Mendelson PC
18 Perkins Coie LLP
19 Simpson Thacher LLP
20 Cooley LLP
21 Mayer Brown LLP
22 Covington & Burling LLP
23  King & Spalding LLP
24 Troutman Pepper LLP
25 McDermott Will & Emery LLP
26 Foley & Lardner LLP
27 Wilson Elser LLP
28 Hogan Lovells LLP
29 WilmerHale LLP
30 Reed Smith LLP

193. For the methodology of how this ranking was derived, see supra note 67. The head-
count list is updated as of December 31, 2023. See Bell & Wilkinson, supra note 67.
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31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
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Wilson Sonsini

Faegre Drinker

Baker & Hostetler
Morgan & Morgan
Husch Blackwell
Jackson Lewis

Fox Rothschild

Arnold & Porter
Sheppard Mullin
Polsinelli

Ogletree

Davis Polk

Paul, Weiss

Nelson Mullins

Quinn Emanuel
White & Case
McGuireWoods
Winston & Strawn
Debevoise & Plimpton
Alston & Bird

Weil

Seyfarth Shaw

Taft Stettinius & Hollister
Willkie Farr & Gallagher
Paul Hastings

Cozen O’Connor
Venable

Hunton Andrews Kurth
Morrison & Foerster
Duane Morris

Orrick

Norton Rose Fulbright
Barnes & Thornburg

Sullivan & Cromwell

194. This firm is registered as an LLP in California but as a PC everywhere else.

PC
LLP
LLP
PA
LLP
PC
LLP
LLP
LLP
PCIQ4
PC
LLP
LLP
LLP
LLP
LLP
LLP
LLP
LLP
LLP
LLP
LLP
LLP
LLP
LLP
PC
LLP
LLP
LLP
LLP
LLP
LLP
LLP
LLP
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65 Akin Gump LLP
66  Akerman LLP
67 Clark Hill PLC
68 Dinsmore & Shohl LLP
69 Dechert LLP
70 Proskauer Rose LLP
71 Vinson & Elkins LLP
72  O'Melveny & Myers LLP
73 Blank Rome LLP
74 Fried Frank LLP
75 Baker Donelson PC
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THE RELATIONSHIP AMONG LANGUAGE, MORALITY,
AND LAW: THE CHICKEN AND THE EGG

ALAN M. DERSHOWITZ*

Which came first: language, morality, or law? The relationship
among these three components of civilization is complex and
ever-changing, with each influencing the other in subtle ways.

Law is based on language. Law’s commands—its prohibitions,
duties, punishments, and rewards—are all expressed in words. Often,
these words are inadequate to reflect the nuances of the moral
underpinnings of the legal rules.

As Justice Oliver Wendell Holmes Jr. put it: “A word is not a crystal,
transparent and unchanged, it is the skin of a living thought and may
vary greatly in color and content according to the circumstances and
the time in which it is used.” Because of the inherent inadequacy of
language to capture the complexity of human thought and action, the
law is often a blunderbuss, rather than a scalpel. Where morality
suggests a continuum, the law demands arbitrary lines—on-off
switches rather than dimmers. The result is often retail injustice at
the edges in order to bring about wholesale justice at the core.?

As Aristotle cautioned:

[The] law is always a general statement, yet there are cases which it is
not possible to cover in a general statement. In matters therefore where,
while it is necessary to speak in general terms, it is not possible to do so
correctly, the law takes into consideration the majority of cases, alt-
hough it is not unaware of the error this involves. And this does not
make it a wrong law; for the error is not in the law nor in the lawgiver,
but in the nature of the case: the material of conduct is essentially
irregular.?

There are those who argue that human beings are naturally endowed
not only with a grammar of language, but also with a universal gram-
mar of morality. If this were true, it would also suggest a
universal language of law, since morality and law are so closely

* Felix Frankfurter Professor of Law Emeritus, Harvard University. The author
wishes to express his profound appreciation to Aaron Voloj Dessauer for his excellent assis-
tance in researching this article.

1. Towne v. Eisner, 245 U.S. 418, 425 (1918) (quoting Lamar v. United States,
240 U.S. 60, 65 (1916)).

2. See, e.g., ARISTOTLE, NICOMACHEAN ETHICS bk V (G.P. Goold ed., H. Rackham trans.,
Harvard Univ. Press rev. ed. 1934) (c. 384 B.C.E.).

3. Id. at 5.10.4.

4. See MARC D. HAUSER, MORAL MINDS (2006). See also, NOAM CHOMSKY, LANGUAGE
AND PoLITICS 210 (C. P. Otero ed., 2d ed. 2004) (“[W]e should conclude that in the case of
the development of moral systems, there’s a biological endowment which in effect requires
us to develop a system of moral judgment and a theory of justice. . .”).
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connected. Indeed, some degrees and types of morality may well have
preceded language.

Evidence suggests some degree of universality in the language em-
ployed by morality and law—at least at the most abstract level. Con-
cepts such as fairness, due process, equality, property, evidence, guilt,
justification, and excuse seem pervasive, though in varying degrees, in
nearly all systems of law and morality. But this commonality of lan-
guage often masks real differences in the law and morality in action.
The Constitution of the Soviet Union was a model of rights and
liberties!

The American Declaration of Independence spoke of equality—"“all
men are created equal”—at a time when slavery was central to the
economies not only of the South but also of parts of the North, and
Black “men” were considered “property” that their white owners had a
“right” to possess, exploit and sell.®

Yet the language of equality played an important role in the for-
mation of our nation. The same can be said about many other nations,
including Israel, whose founding documents employed the language of
equality, but some of whose actions—perhaps born of necessity—often
were at variance with that language.®

Language often reflects aspirations, rather than reality. It forces
citizens to acknowledge the hypocrisy represented by the disparity be-
tween words and deeds. If hypocrisy is the “homage vice pays to vir-
tue” as Rochefoucauld once observed, then it is important to maintain
the language of aspiration as we engage in the never-ending struggle
to move ignoble deeds closer to noble words.”

The “chicken-egg” question inevitably arises in considering the re-
lationship among language, law, and morality. Which comes first?
John tells us that “in the beginning was the word”, but anthropology
teaches that the deed preceded the word—that there was killing before

5. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). See, e.g. SAMUEL ELIOT
MORISON, THE OXFORD HISTORY OF THE AMERICAN PEOPLE 132, 149 (1965). Some pre-Civil
War state constitutions declared the “right” to own slaves as “before and higher than any
constitutional sanction.” See ALAN M. DERSHOWITZ, RIGHTS FROM WRONGS 138
(2005). Nor were non-slaves equal before the law: dJews could not hold office in several
states, see, e.g., ALEXANDER DECONDE, ETHNICITY, RACE, AND AMERICAN
FOREIGN POLICY 52 (1992); Catholics were officially discriminated against, see, e.g.
SAMUEL ELIOT MORISON, THE OXFORD HISTORY OF THE AMERICAN PEOPLE
590-91 (1965); and citizens who could not afford to pay a poll tax were denied the right to
vote. See, e.g., FREDERIC D. OGDEN, THE POLL TAX IN THE SOUTH 4 (1958). It was
not until the ratification of the Twenty-fourth Amendment in 1964 that both Congress and
state legislatures were prohibited from conditioning the right to vote in federal elections on
the ability to pay a poll tax. The Supreme Court extended this prohibition on the state level
in Harper v. Va. State Bd. of Elections, 383 U.S. 663, 666 (1966).

6. THE ISRAELI DECLARATION OF INDEPENDENCE (May 14, 1948). (“[The State of Israel]
will uphold the full social and political equality of all its citizens, without distinction of race.”)

7. FRANCOIS DE LA ROUCHEFOUCAULD, COLLECTED MAXIMS AND OTHER REFLECTIONS
63 (E. H. & A. M. Blackmore, & Francine Giguére trans., Oxford World’s Classics 2008).
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there was a prohibition against killing, as the biblical story of Cain
exemplifies.® Only after his murder of Abel, did the Bible ordain that
he “whoso sheddeth man’s blood, by man shall his blood be shed.™.
Freud also placed the deed before the word when he quipped that when
the first man who “flung a word of abuse at his enemy instead of a
spear was the founder of civilization.”*?

Does the language of a particular culture influence its morality and
law? Or does the morality and law of a particular culture influence its
language? Both are obviously true to some degree. The word “right,”
for example, is not common in early, religious-based cultures.!' It be-
comes more common as cultures move toward democracy and recognize
that individuals are entitled to have certain expectations in relation-
ship to the government. 2

8. The prohibition against killing first appeared in God’s covenant with Noah. Genesis
9:6 (English Standard Version). “Whoever sheds the blood of man, by man shall his blood be
shed, for God made man in his own image,” which appears many chapters after the murder
of Abel. Genesis 9:6, 4:10-4:11 (English Standard Version).

9. Genesis 9:6 (King James). For an analysis of the Cain and Abel story, see ALAN
DERSHOWITZ, THE GENESIS OF JUSTICE: TEN STORIES OF BIBLICAL INJUSTICE THAT LED TO
THE TEN COMMANDMENTS AND MODERN MORALITY AND LAW, Ch. 2 (Warner Books, 2000).

10. Quoted in JOSE BRUNNER, FREUD AND THE POLITICS OF PSYCHOANALYSIS
(Taylor & Francis, 2018) Freud quotes the English writer Hughlings Jackson here but the
quotation is often attributed to Freud.

11. “Right” has multiple meaning in current usage. In addition to legal entitlement, it
also means “correct,” as in “right and wrong,” as well as “conservative,” as in “right-wing.”
See “Law” in 8 OXFORD ENGLISH DICTIONARY (J.A. Simpson & E. S. C. Weiner, eds.) (2d. ed.,
1989). There is no precise Biblical or ancient Hebrew word for rights (as we use the term
today) because in most ancient legal cultures group obligations preceded individualistic
notions of rights by many centuries. The Hebrew word for rights, zchut, derives from the
ancient word for property or assets. See George P. Fletcher, In Honour of Ius et Lex: Some
Thoughts on Speaking about Law, Lecture in Honor of Leon Petrazycki, Inauguration of IUS
ET LEX LEGAL MAGAZINE, June 1, 2001, available at http://www.iusetlex.pl/pdf/
fletcher.pdf. The concept of “rights” also does not exist in traditional Islam. As one scholar
explained this absence:

Islam is first and foremost the religion of submission (the literal meaning of islam is
‘submission’), and the slave-master relationship is an important symbol of the be-
liever’s relationship with God. Rights in the sense of self-assertion (T've got a right
to do x’) or in the sense of pressing a claim against God (or against a fellow human
being) thus seem to run counter to the spirit of Islam. . .From an Islamic perspective,
personal and moral autonomy (whether based on theories of rights or on Kantian
individualism) is a kind of nonsense, for two reasons: first, it involves usurping God’s
own position as the judge of good and evil; and second, it cuts the individual off from
the community of faith.

J. Marc Halstead, Islamic Values: A Distinctive Framework for Moral Education?, 36 J.
MOoORAL EDUC. 283, 289 (No. 3, September 2007).

12. If merely understood as “entitlement,” one could claim that “rights” had always ex-
isted. As anthropologists point out, even the most primitive societies are governed by some
kinds of social norms—certain rules specifying which individuals have special permission to
do certain things and are entitled to tell others what they must do. Such rules ascribe
“rights.” Leif Wenar, "Rights" in: THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Edward N.
Zalta ed., 2011). Understood in the broader sense, many contemporary scholars date it back
to the 11th or 12th century. ANNABEL S. BRETT, LIBERTY, RIGHT AND NATURE (1997); BRIAN
TIERNEY, THE IDEA OF NATURAL RIGHTS (1997).
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Words matter. Language is a weapon of advocacy. As President
John Kennedy said of Churchill: “[H]e mobilized the English language
and sent it into battle.”*® Evil leaders such as Hitler have also mobi-
lized their languages of hate. Many years ago, when I was a law clerk
for Justice Arthur Goldberg who had been America’s most prominent
labor lawyer, he gave me an example of the power of language. Orga-
nized labor was fighting for a provision that would require all workers
in particular industries to join the union. Management was opposed
to this provision.

The controversy was hot and heavy until management came upwith
a phrase describing their position as “the right to work.” They sought
“right to work laws.” Goldberg told me that as soon as they came up
with that phrase, the fight was over, since all Americans support the
right to work. Similarly when anti-abortionists came up with the
phrase “right to life,” they strengthened their position enormously,
since the right to life trumped the right to choose in the minds of many
undecided voters.'> Moreover, describing the fetus as a “baby” also sub-
stituted a powerful emotional word for an antiseptic scientific one.
Other phrases—such as “the right to bear arms” and “victims’
rights”—have also resonated with the public. Words really do matter.

In a rights-oriented society, bestowing the imprimatur of “righ
hood” on a preference or a power changes the nature of the debate.®
This has been true as far back as when kings claimed the “divine right”
of monarchs, even though the word “right” had no real meaning in the
context of such a claim, since rights, properly understood, are claims
against the power of the government. Likewise, the emotive phrase
“victims’ rights” makes little rational sense, especially in the context
of the criminal justice system, since the government is on the side of
the victims. Thus, the term “victims’ rights” has been used, essen-
tially, to deny criminal defendants their constitutional rights to which
they are entitled when prosecuted by the government.

There are other ways as well in which language influences law and
morality. Consider the word “law” itself. In the English language, the
word “law” has several distinctive meanings: it means the ever-

13. John F. Kennedy, President, Proclamation Conferring Honorary U.S. Citizenship
on Sir Winston Churchill (April 9, 1963).

14. For a history of how the so-called “right to work” laws were a slogan designed to
undermine union power, see GILBERT J. GALL, Thoughts on Defeating Right-to-Work: Reflec-
tions on Two Referendum Campaigns in ORGANIZED LABOR AND AMERICAN POLITICS, 1894-
1994 195, 197 (Kevin Boyle, ed., 1998).

15. This was complicated by the fact that many of the most vocal supporters of a
woman’s right to choose abortion were stridently opposed to a man’s right to choose to view
pornography or other sexist material. I've described my own encounter, both as a lawyer and
academic, with those “feminist censors” in several of my books, see, e.g., ALAN M.
DERSHOWITZ, THE BEST DEFENSE 155-192 (1983), ALAN M. DERSHOWITZ, SHOUTING FIRE
163-175 (2002).

16. See MARY ANN GLENDON, RIGHTS TALK (1991).
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changing human-made law, such as the Internal Revenue Code, the
Penal Code and the Constitution; but it also means the immutable
laws of nature, such as Newton’s laws of gravity, the laws of physics,
and

Einstein’s laws of relativity; and for some it means the “natural law”
of God (or some other objective or external source) that trumps posi-
tive, man-made law.!” In other languages, there are distinct words for
these very different types of “law” (as in some cold cultures there are
numerous words for different kinds of snow). This trichotomy of Amer-
ican usage regarding the loaded word “law” sometimes confuses stu-
dents and may incline some toward an unthinking acceptance of the
concept of “natural law,” that is prescriptive rules of conduct that are
as immutable and external as the “laws” of physics.

Most languages have two terms for law—one refers to law that de-
rives its authority from the power of the legislature; the other refers
to a broader sense of law, encompassing not only statutory law but
eternal principles of justice.'® The fact that the English language does
not make this distinction between ius and lex (in Latin) or Recht and
Gesetz (in German) causes not only confusion but may have wide-rang-
ing implications. For instance, the legal philosopher H.LL.A. Hart ar-
gued that that having two notions allows courts to deal with crimes
which were committed in perfectly legal form under an earlier regime.
So, German courts in the 1950s could rebut the Eichmann defense—
that one was just following orders—by declaring, “This may have been
the Gesetz but it certainly was not Recht.”*®

Some scholars also argue that the lack of systematic ambiguity in
the English language when using the word “law” results in an impre-
cision when the concept of “the rule of law” is invoked: does an English

17. In the sciences, the word “law” is also used in describing “a theoretical principle
deduced from particular facts...and expressible by the statement that a particular phenom-
enon always occurs if certain conditions be present.” The word “law” in this scientific sense
was first used in the 17th century by Johannes Kepler in his NEW ASTRONOMY (1609). It
was later also used by Galilei, Descartes, Leibniz and Newton. In the physical sciences,
those laws are also sometimes called “law of nature” and “natural law” because they were
viewed “as commands imposed by the Deity upon matter.” Even writers who did not accept
this view, like Spinoza, often spoke of them as “obeyed” by the phenomena, or as “agents by
which the phenomena are produced.” See OXFORD ENGLISH DICTIONARY, supra note 11, at
714. Other languages, too, use their word for “law” in the scientific context. In German, for
instance, a Naturgesetz can describe physical laws, such as Newton’s law. But Naturgesetz
can also mean natural law in the jurisprudential sense, as in “the natural law theory of
Aquinas.” In other words, it can have a descriptive and normative meaning. Naturgesetz,
UTB HANDWOERTERBUCH DER PHILOSOPHIE, https:/www.utb.de/doi/book/10.36198/
9783838586915 (last visited Apr. 26, 2025). The same is true for the French word loi na-
turelle.  Loi naturelle, ~LINTERNAUTE ENCYLOPEDIE, http:/www.linternaute.com/
dictionnaire/fr/definition/loi-naturelle (last visited Apr. 26, 2025).

18. For example, lex/ius in Latin, Gesetz/Recht in German, loi/droit in French,
ley/derecho in Spanish, legge/diritto in Italian.

19. H.L.A.HART, THE CONCEPT OF LAW 208 (Peter Cane et al. eds., 2d. ed. 1997).
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speaker mean a Gesetzesstaat—a state based on laws laid down—or
Rechitsstaat—a state committed to higher principles of justice??

Language has power that can cut both ways. Consider the word
“rape.” In its original meaning, rape conveyed a sense of force,
violence, and physical brutality. The image of the rapist was the
stranger who physically assaulted his victim in a dark alley either by
grabbing her from behind and forcing himself on her, or by threatening
to kill her with a gun or knife. Over time, the meaning of rape has
been expanded to include date rape that involved a lack of consent
without force or threat of violence, and even rape by “fraud” or “trick-
ery.”! This may be a positive development, but it has diluted the
power of the word “rape,” so that today the image of the “rapist” in-
cludes the drunken college freshman who doesn’t believe that “no”—or
the absence of “yes”—mnow means “no,” both as a matter of law and
morality.

It is fair to ask whether it would have been better, all things con-
sidered, to maintain the original connotation of the word “rape” and to
employ different words—such as “unconsented to sex,” or “sex by
fraud”—to define new crimes representing the emerging approach to
sexual autonomy and the requirement of affirmative and knowing con-
sent. Reasonable people can and do disagree about this. The important
point is that there are consequences—some positive, some negative—
to expanding (and diluting) the meaning of a powerful word such
as “rape.”

The same is true of terms like racism, antisemitism, homophobia,
sexism, and Islamophobia. These once powerful words of conscription
have been softened in their impact by their political weaponization and
promiscuous invocation. Language influences law and morality in
myriad ways. Consider, for example, the way in which the literary
narrative influences the way we look at crime. The classic literary nar-
rative, like the Biblical narrative, is logical, coherent, and purposive.
Chekhov put it aptly when he advised a young playwright that “[i]f in
the first chapter you say that a gun hung on the wall, in the second, or
third chapter it must without fail be discharged.”?? In literature, as in
the Bible, there is no coincidence, randomness, or superfluous in the
use of language. Every word or act has a raison d’étre—a role in the
narrative, a purpose. In real life, to the contrary, most words and acts
are purposeless, random, and without meaning.?® Many literary, bibli-
cal, and even constitutional scholars live by a rule of teleology that has
little resonance in real life—namely, that every event, character, and

20. Fletcher, see supra note 11, at 5-6.

21. In addition, the word “rape” is used to describe factually “consensual” sex with an
underage person who is deemed by law to be incapable of legal consent.

22. H.PORTER ABBOTT, THE CAMBRIDGE INTRODUCTION TO NARRATIVE 60 (2d ed. 2008).

23. See Alan M. Dershowitz, Life Is Not A Dramatic Narrative, in LAW’S STORIES:
NARRATIVE AND RHETORIC IN THE LAW 99 (Peter Brooks & Paul Gewirtz eds., 1996).
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word has a purpose. “To every thing there is a season, and a time to
every purpose under heaven,” says Ecclesiastes.?* God does not engage
in redundancy, say the Talmudists.?® Freud, whose forebears came
from that tradition, similarly believed that all words, even those
dreamed or spoken in error, have meaning.?® Some lawyers who view
our Constitution in near biblical terms—and who seek to discern the
true meaning of those near deities who wrote it—fall into the same
teleo-/theological trap: every word of that secularly sacred text must
have a purpose, a meaning, and if we only had the wisdom of the
framers, we could discern it.

But life does not imitate art. Life is not a purposive narrative that
follows Chekhov’s canon. Words and events are often simply meaning-
less, irrelevant to what comes next; in real life, our words and actions
can be out of sequence, random, purely accidental, without purpose. If
our universe and its inhabitants are governed by rules of chaos, ran-
domness, and purposelessness, then many of the stories—if they can
even be called stories—will often lack meaning. Human beings always
try to impose order and meaning on random chaos, both to understand
and to control the forces that determine their destiny. This desperate
attempt to derive purpose from purposelessness will often distort
reality, as, indeed, Chekhov’s canon surely does.

In Chekhovian drama, chest pains are followed by heart attacks,
coughs by consumption, life insurance policies by murders, telephone
rings by dramatic messages. In real life, most chest pains are indiges-
tion, coughs are colds, insurance policies are followed by years of
premium payments, and telephone calls are from marketing services.

To be sure, after the fact, we may be able to offer a plausible retro-
spective account, a story, or a narrative. As Sartre put it: “When you
tell about life. . .[y]Jou seem to start at the beginning. . . And in reality
you have started at the end.””” Narrative often starts at the end. But
rarely can we employ such retrospective accounts to predict their reoc-
currence. Nor is the lack of prophetic ability merely a function of our
relative ignorance. Often it is simply in the nature of things.

24. Ecclesiastes 3:1 (King James).

25. During the 15th and 16th centuries, a new intensive form of Talmud study arose.
Complicated logical arguments were used to explain minor points of contradiction within the
Talmud. The term pilpul was applied to this type of study. Usage of pilpul in this sense (that
of “sharp analysis”) harks back to the Talmudic era and refers to the intellectual sharpness
this method demanded.

Pilpul practitioners posited that the Talmud could contain no redundancy or contradic-
tion whatsoever. New categories and distinctions (hillukim) were therefore created, resolv-
ing seeming contradictions within the Talmud by novel logical means. Mavro, Talmud: The
Hebrew Oral Teachings, = ABRAHAMIC  STUDY HALL (July 29, 2017),
https://www.abrahamicstudyhall.org/2017/07/29/talmud-the-hebrew-oral-teachings/.

26. See, e.g., SIGMUND FREUD, THE PSYCHOPATHOLOGY OF EVERYDAY LIFE (1914).

27. JEAN-PAUL SARTRE, NAUSEA 57 (Lloyd Alexander trans., New Directions Playbook
ed. 2007) (1938).
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Quantum physics corroborates on the micro level what paleontology
teaches on the macro level. The most important rule in the game of life
is that generally there are no knowable rules.

Perhaps it is the often-unspoken recognition of this nihilistic reality
that drives us so powerfully toward perspective human laws by which
we can exercise some control over our mostly random destiny and to-
ward purposive narratives by which we seek to impose an order on the
largely disordered words and deeds of life.

This critical dichotomy between teleological rules of drama, on the
one hand, and the mostly random rules of real life, on the other, has
profoundly important implications for our legal system. When we im-
port the narrative form of storytelling into our legal system—when we
rearrange words to create a coherent narrative—we confuse fiction
with fact and endanger the truth-finding function of the adjudicative
process. Fact finders are familiar with the dramatic form—not only
from Chekhov but also from pulp novels, mysteries, movies, and tele-
vision shows. They expect a beginning, a middle, and an end to each
story. In drama, life unfolds in acts or chapters or between commer-
cials. There is an internal logic to the structure. Defense attorneys
now use this expectation to try to persuade jurors that there must be a
reasonable doubt, if there are any loose ends to the prosecutor’s narra-
tion. This is called the “law and order” tactic, named after the popular
TV show. Life, as actually lived, is filled with randomness.

I once used this insight to win an appeal involving a businessman
who had taken out a life insurance policy on his partner ten days before
the partner was gunned down by a professional hit man. The District
Attorney persuaded the jury that the timing could not possibly be co-
incidental and the businessman was convicted. I argued that the ap-
pellate court should not look at the case as if it were a made-for-TV-
movie, but rather as a slice of real life, full of irrelevant actions and
coincidences. I asked the judges how many of them had taken out life
insurance on a loved one and what their neighbors would have thought
if that loved one had died shortly thereafter. The court agreed and
reversed the conviction.?

Among the most pervasive narratives in the human experience
have been the stories of justice. In these stories virtue is rewarded, vice
punished, and justice achieved. The Psalmist reports, “I have been
young, and now am old; yet have I not seen the righteous
forsaken, nor his seed begging bread.”?® This is a narrative of justice.
But it is a perversely false narrative. It is false because the history of
humankind is replete with the abandonment of the righteous and their
children. It is perverse because it implies that those who are

28. 1 discuss this case in my novel, ALAN M. DERSHOWITZ, THE ADVOCATE’S
DEVIL 25-27 (1994).

29. Psalms 37:25 (King James).
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abandoned must necessarily have been unrighteous.?® In the early
days of the motion picture industry, the Hays Commaission required all
films to follow this false heuristic, so as to persuade viewers that we
live in a just world that does not require change.’® A Jewish
commentator once used the absence of justice here on earth as an
argument for a heaven in which early injustices are remedied.

The great Israeli novelist Amos Oz contrasted the Shakespearean
and Chekhovian dramatic narratives in the context of the
Middle-East conflict:

At the end of a Shakespeare tragedy, the stage is strewn with dead
bodies, and maybe there’s some justice hovering high above. A Chekhov
tragedy, on the other hand, ends with everybody disillusioned, embit-
tered, heartbroken, disappointed, absolutely shattered, but still alive.
And I want a Chekhovian resolution, not a Shakespearean one, for the
Israeli-Palestinian tragedy.??

In real life, as distinguished from dramatic narrative, the resolution, if
there ever is one, is likelier to be even messier than in Chekhov’s plays.

To paraphrase Holmes, the life of the law should not be teleo-logic
or theo-logic (neither of which is logic at all); it should be human
experience.’® And human experience cannot be cabined into the struc-
ture of narrative, language, or words. Let the language of literature
continue to borrow from law and life (though it would borrow more
accurately if it looked less to Chekhov for its canons of structure and
more to Proust, Kerouac and Mamet). But let law develop its own rules
of language, grammar structure, and editing—of evidence, relevance,
and prejudice—by looking to the vagaries of real human experience.*
And let fact finders be warned that life 1s not a Shakespearean or
Chekhovian narrative.

Language, even in the hands and pens of its greatest practitioners,
will never be capable of probing all the nuances of the human condi-
tion. Even Shakespeare and Dostoyevsky, whose insights into the in-
ner workings of the human psyche and soul are unparalleled,

30. See ALAN M. DERSHOWITZ, THE GENESIS OF JUSTICE 236 (2000).

31. MOTION PICTURE ASSOCIATION OF AMERICA, INC., THE MOTION PICTURE
PRODUCTION CODE OF 1930 (1930). I discuss the Production Code in my essay, Alan M.B
Dershwotiz, The Danger of Seeing Movies Through a Censor’s Eye, THE CHRON. OF HIGHER
Ebpuc., (Jul. 30, 1999), https://www.proquest.com/docview/214711008?sourcetype=Trade%
20Journals.

32. dJohann Hari, A Life in Focus: Amos Oz, Israeli Literary Colossus and Lifelong Ad-
vocate of a Two-State Solution, THE INDEPENDENT (Dec. 31, 2018 2:22 PM),
https://www.the-independent.com/news/obituaries/amoz-oz-dead-israeli-writer-novelist-pal-
estine-israel-tale-of-love-and-darkness-a8705681.html (quoting Amos Oz).

33. OLIVER WENDELL HOLMES, JR., The Common Law in LECTURE I: EARLY FORMS OF
LIABILITY 1 (1881).

34. Of course, human experience is itself distorted by one’s interpretation of past
events, which, in turn, is driven by men’s need to create a narrative around random, inde-
pendent events. See, e.g., DANIEL KAHNEMAN, THINKING, FAST AND SLow, Ch. 19 (2011).
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recognized that the language of the law, in its feeble efforts to reflect
the human condition, is an inadequate mirror of life. But language is
all we have to communicate experience from generation to generation,
and without this capacity to transmit the knowledge acquired by one
generation to another, humans would remain static, subject to only
long-term evolution, as are all other animals, whose experiences
gained over their lifetime die with them. Despite its limitations, lan-
guage is what separates us from other species, and it is what makes
law possible.
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INTRODUCTION

In today’s digital age, our youth are facing an unprecedented “men-
tal health crisis,” and a culprit can be traced back to a powerful force:
social media.! Screens dominate children’s lives. “Up to 95% of youth
ages 13-17 report using a social media platform, with more than a
third saying they use social media ‘almost constantly.”? Teens spend
on average almost 5 hours a day on social media, more than double the
amount of time they spend on homework.? This has been associated
with rising rates of depression and anxiety,* normalization of self-
harm acts,? perpetuation of body dissatisfaction and disordered eating

1. See, e.g., Kenta Minamitani, Social Media Addiction and Mental Health: The Grow-
ing Concern  for Youth Well-Being, SLS  BLOGS May 20, 2024),
https://law.stanford.edu/2024/05/20/social-media-addiction-and-mental-health-the-growing-
concern-for-youth-well-being/ [https://perma.cc/T8SH-REPC]. It is noteworthy that, alt-
hough research is ongoing, social media has not been definitively identified as the only factor
involved; however, it is at least among the primary contributors. See, e.g., Nidhi Subbara-
man, More Children Are Depressed and Anxious. Is Social Media Really Behind It?, WALL
ST. J. (Oct. 15, 2024), https://www.wsj.com/health/wellness/mental-health-children-social-
media-d04190b3 [https:/perma.cc/9AQP-KHBI].

2. U.S. DEP'T. OF HEALTH AND HUMAN SERVS., Surgeon General’s Advisory on Social
Media and Youth Mental Health 4 (2023), https://www.hhs.gov/sites/default/files/sg-youth-
mental-health-social-media-advisory.pdf [https://perma.cc/N35C-XM55] [hereinafter
ADVISORY]; Teens and Social Media Fact Sheet, PEW RSCH. CTR. (Jan. 5, 2024),
https://www.pewresearch.org/internet/fact-sheet/teens-and-social-media-fact-sheet/?ta-
bItem=26288fdf-8b5e-4076-97e4-84f6ce9echbf7 [https://perma.cc/IRGH-7N8J] (“Many teens
are on social media daily — if not constantly. . . .”).

3. Jonathan Rothwell, Teens Spend Average of 4.8 Hours on Social Media Per Day,
GALLUP (Oct. 13, 2023), https://news.gallup.com/poll/512576/teens-spend-average-hours-so-
cial-media-per-day.aspx [https://perma.cc/DA2E-LPHY]; 39 Homework Statistics To Know,
SCOTTMAX, https://scottmax.com/homework-statistics/ [https://perma.cc/24G2-8CHZ] (last
visited June 16, 2025) (noting that teenagers spend more than 2 hours per night on home-
work).

4. Kathy Katella, How Social Media Affects Your Teen’s Mental Health: A Parent’s
Guide, YALE MED. (June 17, 2024), https://www.yalemedicine.org/news/social-media-teen-
mental-health-a-parents-guide. [https:/perma.cc/Q8SJ-BGMH]

5. ADVISORY, supra note 2, at 8.
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behaviors,® cyberbullying, and access to sexually explicit or violent
content.”

These findings are not mere speculation. They are real. A teenage
girl reported to the New York Times that social media “greatly affects
[her] body image,” resulting in her questioning whether “a little over-
exercising or a little starvation could pay off.”® A ten-year-old in Penn-
sylvania died attempting a dangerous “Blackout Challenge” she saw
on her TikTok’s For You Page.® Despite states like Ohio, Arkansas, and
Utah taking notice and enacting legislation to try and combat these
harms,'* these states have been met with criticism as critics argue that
their legislation infringes on First Amendment principles because it
focuses on the content platforms host,! signaling an application of “the
most demanding test known to constitutional law”: strict scrutiny.!?
Florida’s recent enactment of the Online Protections for Minors Act
(“Minors Act”),'® however, may signify a shift in lawmakers’ approach
to regulating social media usage.

In 2024, one issue stood out among the Florida Legislature’s top
priorities: the unwavering commitment to safeguarding children.'

6. Helen Thai et al., Reducing Social Media Use Improves Appearance and Weight Es-
teem in Youth With Emotional Distress, AM. PSYCH. ASS'N (2023), available at
https://www.apa.org/pubs/journals/releases/ppm-ppm0000460.pdf [https:/perma.cc/5GAX-
Z2RX].

7. Rebecca Maddrell, Social Media Safety for Kids and Teens, LOY. MED. (Dec. 7, 2021),
https://www.loyolamedicine.org/newsroom/blog-articles/social-media-safety-kids-teens
[https://perma.cc/V7T7TH-EHRN].

8. The Learning Network, What Students Are Saying About How Social Media Affects
Their Body Image, N.Y. TIMES (Mar. 31, 2022), https://www.nytimes.com/2022/03/31/learn-
ing/what-students-are-saying-about-how-social-media-affects-their-body-image.html
[https://perma.cc/5RA2-H7BV].

9. Lawsuit Against TikTok Over Pennsylvania Girl’s “Blackout Challenge” Death Re-
vived by US Appeals Court, CBS NEWS (Aug. 28, 2024), https:/www.cbsnews.com/
philadelphia/news/tiktok-blackout-challenge-lawsuit-nylah-anderson-death/
[https://perma.cc/DEWS8-UU7Q].

10. Social Media and Children 2024 Legislation, NCSL (June 14, 2024)
https://www.ncsl.org/technology-and-communication/social-media-and-children-2024-
legislation [https://perma.cc/EQ8M-74TL] (summarizing the legislation from 30 states who
have pending litigation surrounding social media and the youth). Ohio, Arkansas, and Utah
are some of many states that have enacted legislation. Federal district courts have enjoined
bills from Ohio, Arkansas, and Utah on First Amendment grounds and will be discussed
infra. See infra Part II.

11. See NetChoice, LLC v. Griffin, No. 5:23-CV-05105, 2023 WL 5660155 (W.D. Ark.
Aug. 31, 2023); NetChoice, LLC v. Yost, 716 F. Supp. 3d 539 (S.D. Ohio 2024); NetChoice,
LLC v. Reyes, 748 F. Supp. 3d 1105 (D. Utah 2024), appeal docketed, No. 24-4100 (10th Cir.
Oct. 11, 2024).

12. City of Boerne v. Flores, 521 U.S. 507, 534 (1997) (discussing the challenges of strict
scrutiny).

13. Fla. CS/CS/HB 3 (2024); Fla. Stat. § 501.1736 (2024).

14. NEWS RELEASE, FLA. H.R. SPEAKER PAUL RENNER, Speaker Renner Kicks Off 2024
Legislative  Session 1 (Jan. 9, 2024), https://www.myfloridahouse.gov/api/
document/house?listName=Press%20Releases&itemId=888 [https://perma.cc/ASKX-5KA3]
[hereinafter “NEWS RELEASE”].
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From the start, Speaker Paul Renner and other representatives fo-
cused on how “addictive”® social media has caused “unprecedented
damage to children’s mental health.”** He went on to say at a bill-sign-
ing ceremony held in Jacksonville that “[a] child in their brain devel-
opment doesn’t have the ability to know that they’re being sucked into
these addictive technologies and to see the harm and step away from
it, and because of that we have to step in for them.”'” Governor DeSan-
tis added, “[b]eing buried in those devices all day is not the best way
to grow up—it’s not the best way to get a good education.”'® The result
of Florida’s priority was the Minors Act, which may provide a frame-
work for states to regulate their youth’s social media usage and with-
stand constitutional scrutiny by emphasizing the addictive features of
the platforms rather than the content itself.

Part I examines Florida’s Minors Act, focusing on its purpose, leg-
islative history, and wording. Part II discusses the First Amendment
issue of scrutiny the Minors Act will encounter'® and the void for
vagueness doctrine under the Fourteenth Amendment,?® concluding
that the Minors Act passes intermediate scrutiny and is not void for
vagueness. Part III proposes alternative considerations to the Minors
Act, such as finding ways around Section 230’s legal shield or directly
regulating smartphone developers.

I. FLORIDA’S ONLINE
PROTECTION FOR MINORS ACT

Florida joined a list of seventeen other states?* that have enacted
legislation to protect minors from the adverse health effects social me-
dia is having on minors with the passage of the Minors Act. The Minors
Act 1s divided into two main topics: (1) protecting the youth from social

15. Tristan Wood, Florida’s Social Media Ban for Kids May Survive After an Agreement
With DeSantis, HEALTH NEWS FLA. (Mar. 1, 2024), https://health.wusf.usf.edu/health-news-
florida/2024-03-01/kids-social-media-ban-is-still-being-debated-by-desantis-and-state-lead-
ers [https:/perma.cc/XBC4-G2VG].

16. NEWS RELEASE, supra note 14, at 3.

17. Brendan Farrington, Florida’s DeSantis Signs One of the Country’s Most Restrictive
Social Media Bans for Minors, AP NEWS (Mar. 25, 2024), https://apnews.com/article/florida-
social-media-ban-desantis-fd07f61e167bd9109a83cd7355b5f164  [https://perma.cc/BM6Q-
ZSUK].

18. Ginger Adams Otis & Victoria Albert, Florida Law Bans Social Media for Minors
Under 14, WALL ST. J. Mar. 26, 2024), https://www.wsj.com/us-news/law/florida-passes-law-
banning-social-media-for-minors-under-14-abae4ce3 [https://perma.cc/65J G-TK9Z].

19. See Complaint at Count I, NetChoice v. Moody, Case 4:24-cv-00438-MW-MAF (N.D.
Fla. filed Oct. 28, 2024) (arguing the Minors Act runs afoul of the First Amendment).

20. See id. at Count II (arguing the Minors Act runs afoul of the void for vagueness
doctrine).

21. Lindsey Tonsager et al., State and Federal Developments in Minors’ Privacy in
2024, COVINGTON (Aug. 9, 2024), https://www.insideprivacy.com/childrens-privacy/state-
and-federal-developments-in-minors-privacy-in-2024/ [https://perma.cc/QLA2-VN4W].
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media?? and (2) protecting the youth from pornographic material.?
This Note addresses the first topic, Florida’s aim to protect the youth
from the harmful effects of addictive social media. Florida accom-
plishes this through three main avenues: (1) prohibiting minors
younger than 14 from entering into a contract with a social media plat-
form to become an account holder;?* (i1) requiring social media platform
to terminate any account held by an account holder younger than 14
years of age;?® and (iil) permitting account holders of 14—15 years of
age with parental consent.?® This Note specifically addresses prohibit-
ing social media access to minors under 14 because it represents a pi-
oneering legislative measure. No other state has effectively prohibited
a specific age group from using social media. This Part explores the
purpose, history, and text of Florida’s Minors Act to highlight the un-
derpinnings that may permit the Minors Act to pass constitutional
attacks.

A. The Purpose of Florida’s Minors Act was to Address the Growing
Mental Health Epidemic Caused by Social Media

Florida’s strategy with the Minors Act centered on the harmful ef-
fects of social media platforms’ addictive features rather than the dam-
aging content they may host. The floor debates in the Florida House
1llustrate the Legislature’s focus on the addictive features of social me-
dia platforms. Co-sponsor Representative Tyler Sirois stated that
what the “legislation is drawing attention to is that these features be-
ing deployed are addictive in nature, . . . to keep [our kids] hooked and
to keep them coming back for more—and manipulating their behav-
1ors.”?” Co-sponsor Representative Fiona McFarland added that
“[t]hese dopamine hits [from social media] are so addictive, it’s like a
digital fentanyl.”?® It’s clear that Florida’s Legislature was strategic in
focusing on the features, not the content.?

Despite the plethora of research on youth mental health and its as-
sociation with social media, some still question whether social media

22. See Fla. Stat. § 501.1736 (2024).

23. See Fla. Stat. § 501.1738 (2024).

24. Fla. Stat. § 501.1736(2)(a) (2024).
25. Fla. Stat. § 501.1736(2)(b)(1) (2024).
26. Fla. Stat. § 501.1736(3)(a) (2024).

27. Andrew Atterbury, Florida’s GOP-controlled House passes strict social media re-
strictions  for  minors, POLITICO (Jan. 25, 2024), https://www.politico.com/
news/2024/01/24/florida-social-media-restrictions-00137670 [https:/perma.cc/E6PE-BZMT].

28. Id. (second alteration in original).

29. The reason is that other states like Arkansas and Ohio passed comparable bills to
the Minors Act but failed because they were content-based. Focusing on features might per-
mit a court to determine the Minors Act is content-neutral. See infra Section II.A.
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is actually detrimental to our youth.*® Additionally, one might consider
whether Florida’s stance is substantiated or merely a political maneu-
ver to target social media companies once more.?' However, Florida is
not alone in its sentiment about the detrimental effects of social media,
as both the United States and the global community recognize that
social media is driving this “youth mental health crisis.”®? The follow-
ing acknowledges the benefits of youth access to social media but notes
that the overwhelming amount of studies indicate that the harmful
effects outweigh the benefits.

1. The Positive Impact of Social Media on Social Engagement and
Learning

Although most of the focus of the association between youth and
social media discusses the harmful effects, U.S. Surgeon General Vi-
vek noted in his 2023 General Advisory on Social Media and Youth
Mental Health that there is “broad agreement among the scientific
community that social media has the potential to both benefit and
harm children and adolescents.”® Social media platforms provide ado-
lescents with opportunities for self-exploration and facilitate healthy
social interactions, particularly when experiencing social isolation or
stress.?* The online social support for peers that provides this buffering
effect against stress is vital for youth who are marginalized by race,
ethnicity, and sexual and gender minorities.*

A study conducted by the Pew Research Center with 1,316 teens
between the ages of 13-17 found that social media helps teenagers feel
more accepted (58%), like they have people who can support them

30. See Emma Roth, Mark Zuckerberg Says There’s No ‘Causal Connection’ Between
Social Media and Teen Mental Health, THE VERGE (Sep. 25, 2024),
https://www.theverge.com/2024/9/25/24254044/mark-zuckerberg-meta-social-media-teen-
mental-health [https:/perma.cc/ WKQ2-HDAW].

31. In 2021, Florida passed SB 7072 which sought to prevent the deplatforming of Flor-
ida political candidates and require social media companies to be transparent about their
content moderation. Kylie Mason, Attorney General Moody in SCOTUS Today Fighting to
Protect Floridians from Big Tech Censorship, OFF. OF THE ATT'Y GEN. STATE OF FLA.
(Feb. 26, 2024), https://www.myfloridalegal.com/newsrelease/attorney-general-moody-sco-
tus-today-fighting-protect-floridians-big-tech-censorship#:~:text=In%20addition%20t0%
20preventing%20the,sue%20platforms%20when%20treated%20unfairly
[https://[perma.cc/5AJ7-C2F5]. Florida’s attempt was ultimately unsuccessful.

32. ADVISORY, supra note 2, at 13; see also Caden DeLisa, Florida Joins Call for Sur-
geon General Warning on Social Media Risks, THE CAPITOLIST (Sep. 11, 2024),
https://thecapitolist.com/florida-joins-call-for-surgeon-general-warning-on-social-media-
risks/ [https:/perma.cc/QV4AM-QNRZ] (noting that a coalition of 42 state attorneys general
called on Congress to requires U.S. Surgeon General warning on social media platforms uti-
lizing algorithms).

33. ADVISORY, supra note 2, at 5 (citation omitted).

34. Kirsten Weir, Social Media Brings Benefits and Risks to Teens. Psychology Can Help
Identify a Path Forward, AM. PSYCH. ASS'N (Sept. 1, 2023), https:/www.apa.org/
monitor/2023/09/protecting-teens-on-social-media [https:/perma.cc/ZW76-MAF7].

35. ADVISORY, supra note 2, at 6.
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through tough times (67%), that they have a place to show their crea-
tive side (71%), and that they are more connected to what’s going on in
their friends’ lives (80%).%¢ Similar to the advantages of social media
for the population generally, social media also offers young people nu-
merous opportunities to explore new ideas, stay informed about cur-
rent events, engage with important issues, and share their voices with
a broader audience.?”

2. The Negative Impacts of Social Media on Youth Mental and
Physical Health

The vast majority of scientific studies on the relationship between
adolescent social media usage and their mental health have shown
that there are “ample indicators that social media can also have a pro-
found risk of harm to the mental health and well-being of children and
adolescents.”® The science behind these risks derives from the dopa-
mine spikes the youth receive from social media activity because of the
close tie to the ventral striatum, where dopamine and oxytocin rush.?
The lack of prefrontal cortex development in youth*® creates an addic-
tion to the dopamine it receives from screen time and social media that
1s “Intoxicating.”*' These biological predispositions to addictions are
the root of the profound risks associated with social media usage.

For example, a recent research study focusing on American adoles-
cents aged 12 to 15 revealed that individuals who engage with social
media for more than three hours daily exhibit a twofold increase in the
likelihood of experiencing symptoms associated with depression and
anxiety.*? This depression can also coincide with a feeling of loneliness
that is rooted in social media usage.*® Another study, focusing on ap-
proximately 11,000 14-year-olds, found that greater social media use
predicted poor sleep, online harassment, poor body image, low self-es-
teem, and higher depressive symptom scores with a more significant

36. Emily A. Vogels & Risa Gelles-Watnick, Teens and Social Media: Key Findings from
Pew  Research Center Surveys, PEW  RSCH. CTR. (Apr. 24, 2023),
https://www.pewresearch.org/short-reads/2023/04/24/teens-and-social-media-key-findings-
from-pew-research-center-surveys/ [https:/perma.cc/9RGH-7N8J].

37. Weir, supra note 34.

38. ADVISORY, supra note 2, at 4 (emphasis added).

39. Zara Abrams, Why Young Brains Are Especially Vulnerable to Social Media, AM.
PSYCH. ASS'N. (Aug. 3, 2023), https://www.apa.org/news/apa/2022/social-media-children-
teens [https://perma.cc/5NSJ-AP4W].

40. Id.

41. Michaeleen Doucleff, ‘Anti-Dopamine Parenting’ Can Curb a Kid’s Craving for
Screens or Sweets, NPR (June 12, 2023, 5:00 AM), https://www.npr.org/sections/
health-shots/2023/06/12/1180867083/tips-to-outsmart-dopamine-unhook-kids-from-screens-
sweets [https://perma.cc/68WW-3UER].

42. Katella, supra note 4.

43. Brian X. Chen, How Tech Created a ‘Recipe for Loneliness’, N.Y. TIMES (Nov. 10,
2024), https://www.nytimes.com/2024/11/10/technology/personaltech/technology-
loneliness.html [https://perma.cc/KEK4-KZF5].
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association for girls than boys.** Adolescent girls are also more likely
to perpetuate body dissatisfaction and disordered eating behaviors be-
cause of social media.*

Additionally, access to extreme, inappropriate, and harmful content
remains readily available to children and adolescents, facilitated by
direct pushes, unsolicited content exchanges, and algorithmic de-
signs.* Although social media can foster a sense of community for spe-
cific individuals, a systematic review encompassing over two dozen
studies has identified that specific social media platforms often display
real-time representations of self-harming behaviors, such as partial
asphyxiation—which can result in seizures—and cutting, which may
lead to substantial bleeding.*” These studies found that accessing this
content can normalize such behaviors, leading to suicide pacts and the
posting of self-harm models for others to follow.*®

Social media also gives predators access to kids.*® In 2023, journal-
ists Jeff Horwitz and Katherine Blunt of the Wall Street Journal pub-
lished a series of investigative articles, which won the Gerald Loeb
Award for Distinguished Business & Financial Journalism, that exam-
ined how Instagram and Facebook facilitated networks of pedophiles
and disseminated disturbing content.®® The authors discuss how
Meta’s algorithms promote a vast network of accounts devoted to the
commission and purchase of underage sex content by connecting pedo-
philes to sellers.’® They found that algorithms would promote risqué
footage of children and overtly sexual adult videos to users, which of-
ten included large numbers of adult men as followers of these ac-
counts.®? While platforms are trying to rid pedophiles from its systems,

44. Yvonne Kelly et al., Social Media Use and Adolescent Mental Health: Findings from
the UK Millennium Cohort Study, 6 ECLINICALMEDICINE 59-68, available at
https://www.thelancet.com/journals/eclinm/article/PIIS2589-5370(18)30060-9/fulltext
[https://perma.cc/9N5G-FVJIS].

45. Thai et al., supra note 6.

46. ADVISORY, supra note 2, at 8.

47. Michele P. Dyson et al., A Systematic Review of Social Media Use to Discuss and
View Deliberate Self-Harm Acts, PLOS ONE, May 18, 2016, at 7, available at
https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0155813
[https://perma.cc/Z2FJ-HQURY].

48. ADVISORY, supra note 2, at 8.

49. Maddrell, supra note 7.

50. The Dark Side of Meta’s Algorithms, WALL ST. J. (Oct. 11, 2024),
https://www.wsj.com/tech/the-dark-side-of-metas-algorithms-37135e61
[https://perma.cc/D6UH-6QNJ].

51. Jeff Horwitz & Katherine Blunt, Instagram Connects Vast Pedophile Network,
WALL ST. J. (June 7, 2023), https://www.wsj.com/articles/instagram-vast-pedophile-network-
4ab7189?mod=article_inline [https://perma.cc/7TUFC-YCHY].

52. Jeff Horwitz & Katherine Blunt, Instagram’s Algorithm Delivers Toxic Video Mix to
Adults Who Follow Children, WALL ST. J. (Nov. 27, 2023), https://www.wsj.com/tech/meta-
instagram-video-algorithm-children-adult-sexual-content-72874155?mod=article_inline
[https://perma.cc/5ZXR-P8AT].
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they are struggling to prevent its systems from enabling and promot-
ing pedophilic accounts.??

B. History of Florida’s Minors Act

The two main points of attack for the Florida Legislature to address
its priority of protecting children were social media and pornography.
The Legislature planned to address social media companies in HB 1°
and pornography in HB 3.5 However, plans changed along the way.

Florida’s Minors Act had a tumultuous journey to its final product
that was eventually codified into Florida Statutes. HB 1’s final prod-
uct, after being amended and passing both houses, required social me-
dia platforms that use certain addictive features to prohibit and ter-
minate minors younger than 16 from being account holders and to offer
an anonymous or standard age verification method to verify every
user’s age.”

Governor DeSantis initially vetoed the bill on constitutional
grounds, citing the First Amendment.’” This was applauded by
NetChoice, a trade association that advocates for free expression and
enterprise on the Internet®® and represents many prominent Internet
companies like Google, Meta, Snap Inc., and others® due to constitu-
tional issues.®® However, Governor DeSantis prodded the Legislature
to craft a “different, superior bill” that more effectively balanced pro-
tecting children from the dangers of social media, respected parental
rights, and preserved adults' ability to engage in anonymous speech.®
Governor DeSantis also raised concerns about

53. Jeff Horwitz & Katherine Blunt, Meta Is Struggling to Boot Pedophiles Off Facebook
and Instagram, WALL ST. J. (Dec. 1, 2023), https://www.wsj.com/tech/meta-facebook-insta-
gram-pedophiles-enforcement-struggles-dceb3548?mod=article_inline
[https://perma.cc/RP9Y-LCYT7].

54. H.B. 1, 126th Gen. Assemb., Reg. Sess. (Fla. 2024).

55. H.B. 3, 126th Gen. Assemb,. Reg. Sess. (Fla. 2024).

56. Fla. H.R. Comm. on Judiciary, CS/HB 1 (2024) Final Bill Staff Analysis 1 (Mar. 13,
2024), https://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?FileName=
h0001z.RRS.DOCX&DocumentType=Analysis&BillNumber=1&Session=2024
[https://[perma.cc/3MJQ-JUQ5].

57. Veto of Fla. CS/HB 1 (2024) (letter from Gov. DeSantis to Speaker of the H.R. Paul
Renner Mar. 1, 2024), https://www.myfloridahouse.gov/Sections/Documents/
loaddoc.aspx?FileName=Veto%20Message.pdf&DocumentType=VetoMessageDocu-
ments&Session=2024&BillNumber=1 [https:/perma.cc/FB6R-FDZD].

58. Our Mission, NETCHOICE, https://netchoice.org/about/#our-mission
[https://perma.cc/ WJ7A-BGKP] (last visited Feb. 14, 2025).

59. Reyes, 748 F. Supp. 3d at 1111.

60. Krista Chavez, NetChoice Applauds Gov. DeSantis Vetoing HB 1, Standing Up for
Floridians & Families, NETCHOICE (Mar. 1, 2024), https://netchoice.org/netchoice-applauds-
gov-desantis-vetoing-hb-1-standing-up-for-floridians-families/# [https://perma.cc/LY8S-
RTQR].

61. Veto of Fla. CS/HB 1, supra note 57, at 1.
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constitutionality, specifically First Amendment Issues, which will be
discussed in Part I1.2 The Legislature responded to the Governor’s
concerns and combined HB 1 and HB 3 to form the Online Protection
for Minors Act that the Governor signed on March 25, 2024.%3

C. The Text of Florida’s Minors Act

This Section outlines the text of Florida’s Minors Act as it pertains
to youth and social media, specifically on the language regarding the
banning of minors under the age of 14. The following Part addresses
the Constitutional concerns associated with banning social media use
for minors under the age of 14. It leaves out the Minors Act’s require-
ments for harmful material since it is not the substance of the Note.

A significant distinction between HB 1 and the provisions estab-
lished in Section 501.1736 of the Florida Statutes lies in categorizing
age groups. Before its veto, HB 1 prohibited minors under 16 from con-
tracting with social media platforms for an account.®* However, the
compromise negotiated between Governor DeSantis and the Legisla-
ture prohibited minors under 14 from entering into a contract with a
social media platform to become an account holder® and permitted ac-
count holders of 14-15 years of age with parental consent.®® Should a
court enjoin the enforcement of the bill due to the parental consent
provision, then § 501.1736(4), which prohibits a minor who is 14 to 15
years of age from entering into a contract with a social media company,
becomes effective.®’

The Minors Act characterization of a “social media platform” out-
lines its purpose to regulate the addictive features of social media com-
panies by defining it as an online forum, website, or application that
must meet all four elements®: (1) allows users to upload or view con-
tent or activity of other users; (2) ten percent or more of the daily active

62. What is Florida’s HB 3 Act: Online Protection for Minors?, PRIVO (Mar. 28, 2024),
https://www.privo.com/blog/what-is-floridas-hb-3-act-online-protection-for-minors
[https://perma.cc/ZN4W-9TZC].

63. See infra Section I.C (discussing the Legislature’s alterations after the Governor’s
veto).

64. Fla. H.R. Comm. on Judiciary, supra note 56, at 1.

65. Fla. Stat. § 501.1736(2)(a) (2024).

66. Fla. Stat. § 501.1736(3)(a) (2024). Adding the parental consent provision was likely
to appease Governor DeSantis’ concerns. See Veto of CS/HB 1, supra note 61 and accompa-
nying text.

67. Fla. Stat. § 501.1736(4)(a) (2024). The likely rationale behind this subsection of the
bill is due to the constitutional challenges parental consent provisions have faced in the
courts. See, e.g., Brown v. Ent. Merchs. Ass'n, 564 U.S. 786 (2011) (finding a California law
that banned violent video games without parental consent unconstitutional); see also, e.g.,
Griffin, 2023 WL 5660155 (finding Arkansas’s Act that limits minors’ social media access
without parental consent unconstitutional); see also, e.g., Yost, 2024 WL 555904 (finding
Ohio’s law that required social media companies to obtain parental consent before allowing
any child under 16 to register and create a platform unconstitutional).

68. Fla. Stat. § 501.1736(1)(e)(1)-(4) (2024).
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users who are younger than 16 years of age spend on average 2 hours
per day on the platform; (3) employs algorithms that analyze user data
or information on users to select content for users; and (4) contains at
least one of five listed addictive features.®® Elements (2) through (4)
specifically address the addictive nature of social media. The Minors
Act provides an exception for an “online service, website, or application
where the exclusive function is e-mail or direct messaging consisting of
text, photographs, pictures, images, or videos shared only between the
sender and the recipients, without displaying or posting publicly or to
other users not specifically identified as the recipients by the sender.””
These definitions will be crucial to a court’s analysis of the First
Amendment and void for vagueness challenges the Minors Act faces.™

II. OVERCOMING CONSTITUTIONAL
CONCERNS IN THE COURTS

After passing Florida’s Minors Act, Governor DeSantis remarked,
“[w]e not only satisfied me, but we also satisfied, I think, a fair appli-
cation of the law and constitution.””? What were these constitutional
concerns that Florida was so aware of? For one, Arkansas, Ohio, and
Utah courts found comparable bills to Florida’s Minors Act unconsti-
tutional.” In each case, NetChoice challenged them on First Amend-
ment grounds, arguing that the respective Acts’ age-verification re-
quirements target speech on social media websites and platforms
based on content, speaker, and viewpoint, making them subject to
strict scrutiny.™ NetChoice stayed true to what has worked for them
as they argue that the Minors Act should also be analyzed under strict
scrutiny.” Additionally, NetChoice argues that Florida’s definition of
“social media platform” is void for vagueness.™

While NetChoice is currently batting 1.000 on these constitutional
challenges, this Part argues that NetChoice’s success may have run
out. Ultimately, this Part will show that the lesser standard of

69. The addictive features include infinite scrolling, push notifications or alerts, dis-
playing personal interactive metrics, auto-play video, and live-streaming. Fla. Stat. §
501.1736(1)(e)(4)(a)-(e) (2024).

70. Fla. Stat. § 501.1736(1)(e)(4) (2024) (emphasis added).

71. See Complaint at 26, 40, NetChoice v. Moody, No. 4:24-cv-00438-MW-MAF (N.D.
Fla. filed Oct. 28, 2024) (arguing that the Minors Act runs afoul of the First Amendment and
its definition of a social media company is void for vagueness).

72. Ron DeSantis Signs Florida Social Media Ban for Children Into Law, THE
GUARDIAN (Mar. 26, 2024), https://www.theguardian.com/us-news/2024/mar/26/ron-
desantis-florida-social-media-ban-children [https:/perma.cc/M6EK-YP5dJ].

73. Griffin, 2023 WL 5660155; Reyes, 748 F. Supp. 3d at 1111.

74. See Griffin, 2023 WL 5660155, at *15; Yost, 716 F. Supp. at 553; Reyes, 748 F. Supp.
3d at 1123.

75. Complaint at 30, NetChoice v. Moody, No. 4:24-cv-00438-MW-MAF (N.D. Fla. filed
Oct. 28, 2024) (“Indeed, the sweeping nature of its restrictions demands strict scrutiny.”).

76. Id. at 40 (“HBS3 fails to speak with the requisite specificity.”).
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intermediate scrutiny is applicable given the Minors Act’s focus on fea-
tures, not content, but first explores strict scrutiny. This Part also ex-
plores the potential void for vagueness concern over Florida’s excep-
tion when defining a social media platform, but it argues that the ex-
ception is clear and direct.

A. Strict Versus Intermediate Scrutiny

A challenge to the Minors Act will likely center on whether it im-
poses content and speaker-based restrictions on social media plat-
forms and prevents minors from accessing certain protected content,
thereby implicating the First Amendment. The First Amendment bars
the government from dictating what “we see or read or speak or hear””’
and protects “the right to distribute, the right to receive, the right to
read and freedom of inquiry, freedom of thought, and freedom to
teach.”” States do not have a “free-floating power to restrict the ideas
to which children may be exposed” despite their legitimate power to
protect children from harm.™ Determining whether Florida’s Minors
Act 1s content-based or content-neutral is crucial because it not only
determines whether a court must apply strict or intermediate scrutiny,
but whether the Minors Act survives.

Strict scrutiny is the most “demanding test known to constitutional
law”® and requires the government to show that the “restriction ‘fur-
thers a compelling interest and is narrowly tailored to achieve that
interest.”®' Conversely, intermediate scrutiny is a “less rigorous”®
standard that only requires a government to show that the regulation
“advances important governmental interests unrelated to the suppres-
sion of free speech and does not burden substantially more speech than
necessary to further those interests.”® The following discussion first
addresses whether the Minors Act 1is content-based versus
content-neutral, and then applies the resulting test dependent on the
analysis.

1. Features Over Content — How Features Make the Minors Act
Content Neutral

Whether a statute targets “features” versus where an act targets
“content” essentially determines the fate of the statute’s

77. Ashcroft v. Free Speech Coal., 535 U.S. 234, 245 (2002).

78. Griswold v. Connecticut, 381 U.S. 479, 482 (1965) (citation omitted).
79. Brown v. Ent. Merchs. Ass’'n, 564 U.S. 786, 794 (2011)

80. City of Boerne v. Flores, 521 U.S. 507, 534 (1997).

81. Citizens United v. FEC, 558 U.S. 310, 340 (2010) (quoting FEC v. Wis. Right to Life,
Inc., 551 U.S. 449, 464 (2007)).

82. Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 622 (1994).

83. Holder v. Humanitarian L. Project, 561 U.S. 1, 26-27 (2010) (quoting Turner Broad.
Sys., Inc. v. FCC, 520 U.S. 180, 189 (1997)).
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constitutionality.®* According to the Supreme Court’s seminal opinion
in Ward v. Rock Against Racism:

The principal inquiry in determining content neutrality, in speech
cases generally and in time, place, or manner cases in particular, is
whether the government has adopted a regulation of speech because of
disagreement with the message it conveys. The government’s purpose
is the controlling consideration. A regulation that serves purposes un-
related to the content of expression is deemed neutral, even if it has an
incidental effect on some speakers or messages but not others.%

Thus, the content determination hinges on whether Florida’s Minors
Act disfavors the messages social media platforms publish or the man-
ner in which the messages are transmitted.%®

The strongest argument that the Minors Act is content-based would
focus on “bullying” speech, such as those that Speaker Renner made in
his opening remarks of the 2024 legislative session, stating that “[c]hil-
dren have always faced mean girls and boys” and social media has only
enhanced this.®” Another argument would be that supporters of the
Minors Act contended that the content on social media platforms
makes children vulnerable to predators.® Further, Florida’s bill anal-
yses indicate that social media usage includes damaging content like
depictions and discussions of violence or self-harming, inappropriate
sexual content, or speech targeting an individual’s body image.® These
provided the basis for the court’s decision in NetChoice, LLC v. Griffin
that the Arkansas Act was content-based and should be subject to
strict scrutiny.”

However, the Minors Act should be considered content-neutral be-
cause it regulates the function® or manner®? in which these social me-
dia platforms operate. Though the bill analyses mention the damaging
content described above, it specifies that these are the “effects stem-
ming from social media overuse.”® The Legislative findings indicate
that the harmful effects of social media are, therefore, incidental to the
addictive nature of the social media platforms.

84. VALERIE C. BRANNON, CONG. RSCH. SERvV., R45650, FREE SPEECH AND THE
REGULATION OF SOCIAL MEDIA CONTENT 19 (2019).

85. 491 U.S. 781, 791 (1989) (citation omitted).

86. Turner, 512 U.S. at 645, 658 (1994).

87. EWS RELEASE, supra note 14, at 2.

88. Otis & Albert, supra note 18.

89. See Fla. HR. Comm. on Commerce, CS for CS for HB 3 (2024) Staff Analysis 4
(Mar. 28, 2024), https://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?
FileName=h0003z1.RRS.DOCX&DocumentType=Analysis&BillNumber=3&Session=2024
[https://perma.cc/Q3F5-QELV].

90. No. 5:23-CV-05105, 2023 WL 5660155, at *15-16 (W.D. Ark. Aug. 31, 2023).

91. Universal City Studios, Inc. v. Corley, 273 F.3d 429, 451 (2d Cir. 2001).

92. Turner, 512 U.S. at 645.

93. Fla. H.R. Comm. on Commerce, supra note 89, at 4 (emphasis added).
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Further, Florida Representative Tyler Sirois said the Minors Act
“focused on features.”* Unlike NetChoice, LLC v. Yost, where the court
said that addictive features are not hallmarks of the social media plat-
forms as defined by the Ohio Act,” the Minors Act requires a regulated
social media platform to have addictive features.?® Florida also con-
trasts with Arkansas’ Act 689’s definition of social media, which cen-
tered around uploading and interacting with content or users.?” While
the first element of the Minors Act’s social media platform definition
requires a regulated social media platform to allow users to post and
view other content,”® this is only one out of the four elements. The other
three requirements concern the features and time spent on platforms,
such as whether the company employs data collection algorithms or
has addictive features.” For example, an application or platform could
allow users to upload content, have more than ten percent of its users
use the platform for extended periods, and employ algorithms to collect
user data. However, any minor could use the platform if it doesn’t con-
tain any identified addictive features.

Ultimately, Florida must emphasize that the platforms’ features,
not the content, were what they sought to regulate to be considered
content-neutral.!® The Minors Act will undoubtedly limit what minors
“see or read or speak or hear”!’! because many platforms meet the four
listed criteria. Yet, this is “incidental” to the legislation's primary pur-
pose,*? which is to protect minors from the harmful features of social
media platforms. Therefore, the Minors Act is content-neutral and
should be examined under intermediate scrutiny because it regulates
the manner in which social media companies display their content—
that is, the features—not the content itself.!%

94. C.A. Bridges & Brandon Girod, Florida House Passes Bill to Keep Minors Off Social
Media. But What Social Media Do They Mean?, TALLAHASSEE DEMOCRAT
(Feb. 23, 2024, 9:10 AM), https://www.tallahassee.com/story/news/politics/2024/01/25/
florida-ban-minors-bill-law-what-is-social-media/72355797007/ [https://perma.cc/VKR7-
2246].

95. 716 F. Supp. 3d at 557.

96. Fla. Stat. § 501.1736(1)(e)(4) (2024).

97. ARK. CODE ANN. § 4-88-1101(7)(A) (2023).
98. Fla. Stat. § 501.1736(1)(e)(1) (2024).

99. Fla. Stat. § 501.1736(1)(e)(2)-(4) (2024).

100. See Universal City Studios, Inc. v. Corley, 273 F.3d 429, 451, 454 (2d Cir. 2001).
(finding that regulations targeting the nonspeech component of the prohibited actions by
focusing on the functional aspects of computer code that operate without human involvement
were content-neutral).

101. Ashcroft, 535 U.S. at 245.
102. Rock Against Racism, 491 U.S. at 791-92.
103. Turner, 512 U.S. at 645, 658-59.
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2. The Minors Act Fails Strict Scrutiny

A court would likely strike the Minors Act under strict scrutiny
upon concluding it is content-based. Content-based laws pass the “de-
manding standard” of strict scrutiny when the Government (1) proves
the restriction furthers a compelling interest and (2) is narrowly tai-
lored to achieve that interest.'®* A court would likely find that the Mi-
nors Act fails both prongs or at least find that the Minors Act is not
narrowly tailored despite serving a compelling interest.

(a) The Minors Act Likely Serves a Compelling Governmental
Interest in Protecting the Well-Being of Minors.

Florida’s legislative history and purpose behind the Minors Act is
clear: protect minors from the harmful effects of social media’s addic-
tive features.'® The Supreme Court has a long history of stating that
protecting minors, precisely what Florida is seeking to do, serves a
compelling state interest.'® For example, the Court in Sable Commu-
nications of California stated that “there is a compelling interest in
protecting the physical and psychological well-being of minors.”'%’
However, under strict scrutiny, the Government has a heightened
burden and must show a “direct causal link” between the object it
wishes to regulate and the harm.'% Thus, Florida would have to show
evidence of a direct causal link between the addictive features of social
media and the harmful effects on today’s minors.

Despite a substantial body of research indicating the detrimental
impacts associated with the addictive features of social media,!*® a sig-
nificant number of individuals maintain the belief that these harmful
effects are not causally linked. One individual in particular, Meta CEO
Mark Zuckerberg, testified in front of Congress in January of 2024 that
“the majority of the high-quality research out there suggests that
there’s no causal connection at a broad scale between these things.”!1°

104. Ent. Merchs. Ass’n, 564 U.S. at 799; Reed v. Town of Gilbert, 576 U.S. 155, 171
(2015) (quoting Ariz. Free Enter. Club’s Freedom Club PAC v. Bennett, 564 U.S. 721, 734
(2011)).

105. See supra Sections I.A-C.

106. See, e.g., Sable Commc’ns of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989); Denver Area
Educ. Telecomms. Consortium, Inc. v. FCC 518 U.S. 727, 743 (1996) (identifying “the need
to protect children from exposure to patently offensive sex-related material” as an interest
“this Court has often found compelling”); New York v. Ferber, 458 U.S. 747, 756-57 (1982)
(citing Globe Newspaper Co. v. Superior Ct., 457 U.S. 596, 607 (1982)); Ginsberg v. New
York, 390 U.S. 629, 639-41 (1968).

107. 492 U.S. at 126 (emphasis added).

108. Brown, 564 U.S. at 799.

109. See supra Section L.A.

110. Roth, supra note 30.
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Interestingly,!'! Utah’s federal district court seemed to endorse Meta
CEO Mark Zuckerberg’s stance on the issue, striking down Utah’s Mi-
nor Protection in Social Media Act,''? straying from many years of prec-
edence, and ultimately finding that the government “ha[s] not pro-
vided evidence establishing a clear, causal relationship between mi-
nors’ social media use and negative mental health impacts.”*?

Though Utah did not find a causal relationship, a court should defer
to Florida’s legislative findings and not make its own scientific judg-
ment. Florida’s bill analyses cite numerous studies showing a causal
relationship between social media use and decreases in a minor’s well-
being.'** The scientific analysis of whether social media “causes” the
detrimental effects or is only “correlated” adds to the hurdles Florida
must overcome under strict scrutiny. Should it pass prong one, it will
almost surely fail the narrowly tailored prong.

(b) Florida’s Minors Act is Likely Not Narrowly Tailored Un-
der Strict Scrutiny

The second prong, whether a restriction relying upon a compelling
governmental interest is narrowly tailored, is ironically not narrowly
defined.'® This Note operates under the view that First Amendment
speech cases demand the Government’s chosen means to be the “least
restrictive alternative” that would achieve its goals.''® This is a “nearly
1mpossible standard”'” because it is generally always feasible to con-
ceive a narrower speech restriction than any specific restriction the
government might impose.!8

111. Both Arkansas and Ohio found that protecting children from harm was a compelling
government interest, but the respective Acts needed to be narrowly tailored toward that
purpose. See Griffin, 2023 WL 5660155, at *17-18; Yost, 716 F. Supp. 3d at 559.

112. UTAH CODE ANN. §§ 13-71-101 to -401 (2024).

113. NetChoice, LLC v. Reyes, 748 F. Supp. 3d at 1125.

114. See Fla. H.R. Comm. on Commerce, supra note 89, at 4-6.

115. Richard H. Fallon, Jr., Strict Judicial Scrutiny, 54 UCLA L. REV. 1267, 1326 (2007)
(citing a three, or sometimes four, elemental test for narrow tailoring); John Inazu, First
Amendment Scrutiny: Realigning First Amendment Doctrine Around Government Interests,
89 BROOK. L. REV. 37 (2023) (“Supreme Court has been inconsistent in specifying whether
strict scrutiny requires narrow tailoring or the least restrictive means”).

116. Ashcroft v. Am. C.L. Union, 542 U.S. 656, 666 (2004); see also Ams. for Prosperity
Found. v. Bonta, 594 U.S. 595, (2021) (“Under strict scrutiny, the government must adopt
‘the least restrictive means of achieving a compelling state interest.””) (quoting McCullen v.
Coakley, 573 U.S. 464, 478 (2014)). One case suggests that the Court operates under the
view that narrow tailoring itself means the least restrictive means. Wygant v. Jackson Bd.
of Educ., 476 U.S. 267, 280 n.6 (1986) (“The term ‘narrowly tailored,” so frequently used in
our cases, has acquired a secondary meaning. More specifically, as commentators have indi-
cated, the term may be used to require consideration of whether lawful alternative and less
restrictive means could have been used.”).

117. Inazu, supra note 115, at 3.

118. See United States v. Playboy Ent. Grp., Inc., 529 U.S. 803, 841 (2000) (Breyer, J.,
dissenting).
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In the case of the Minors Act, the most feasible, less restrictive al-
ternative is that instead of having a blanket ban on social media for
those under fourteen, Florida could have allowed these younger age
groups to access social media with parental consent. This would force
Florida to argue that existing parental controls are an inadequate al-
ternative to the Minors Act in its quest to protect children from social
media harms to overcome this challenge.''® Florida’s stance would not
be entirely meritless.'?® For example, several studies indicate that us-
ing parental controls undermines teen autonomy and negatively im-
pacts the parent-child relationship.'?! While social media companies
like Meta indicate that its parental controls allegedly protect kids, for-
mer director of Meta’s responsible innovation team, Zvika Krieger,
noted that “the vast majority of parents don’t use them.”*?? Therefore,
while studies show that kids whose parents monitor their screen time
spend significantly less time on social media than parents who do
not,'?* 1t is meaningless because an Act that gives all control to the
parents would not effectively help minors whose parents don’t use
parental controls.

However, social media companies are pushing to improve their plat-
forms and give more power to parents. For example. Meta, which owns
Instagram, WhatsApp, Facebook, and Messenger, has introduced
more than thirty different tools and features to help parents and teens
in the last year.!?* Thus, NetChoice could argue that Florida could pass
legislation “encourag[ing] the use of filters . . . by parents”'? to protect

119. Ashcroft, 542 U.S. at 666 (upholding a district court’s decision to issue a preliminary
injunction enjoining enforcement of a federal law restricting minors’ access to certain inter-
net content when the government did not demonstrate that the plaintiffs’ alternative—block-
ing and filtering software—was a less effective solution).

120. Julie Jargon, Keeping Teens Safe Online Has to Go Beyond Parental Controls. Here’s
What to Do., WALL ST. J. (Feb. 10, 2024), https://www.wsj.com/tech/personal-tech/parental-
controls-on-apps-dont-work-heres-a-better-way-cc4d49bc [https://perma.cc/MDV9-6X4Q]
(noting the ineffectiveness of parental controls).

121. Karla Badillo-Urquiola et.al.,, Beyond Parental Control: Designing Adolescent
Online Safety Apps Using Value Sensitive Design, 35(1) J. ADOLESCENT RSCH. 147 (2020),
https://journals.sagepub.com/doi/full/10.1177/0743558419884692  [https://perma.cc/CQ93-
F894].

122. Naomi Nix, Meta Says Its Parental Controls Protect Kids. But Hardly Anyone Uses
Them., WASH. POST (Jan. 30, 2024), https://www.washingtonpost.com/technology/
2024/01/30/parental-controls-tiktok-instagram-use/ [https://perma.cc/M5XY-BUYL].

123. See JONATHAN ROTHWELL, INST. FOR FAM. STUD., HOW PARENTING AND SELF-
CONTROL MEDIATE THE LINK BETWEEN SOCIAL MEDIA USE AND MENTAL HEALTH 13 (2023),
https://ifstudies.org/ifs-admin/resources/briefs/ifs-gallup-parentingsocialmediascreentime-
october2023-1.pdf [https://perma.cc/FUA6-CPCN].

124. Our Work to Help Provide Young People with Safe, Positive Experiences, META
(Jan. 31, 2024), https://about.fb.com/news/2024/01/our-work-to-help-provide-young-people-
with-safe-positive-experiences/#:~:text=We’ve%20built%20more%20than,under%2018%
20t0%200ver%2018 [https://perma.cc/LRF9-GRKH].

125. Ashcroft v. Am. C.L. Union, 542 U.S. 656, 669 (2004).
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minors instead of the blanket ban.'? This would be less restrictive and,
if effective, could help the psychological damage social media is caus-
ing the youth.

Given the “demanding” requirements of strict scrutiny, the odds are
not in Florida’s favor should the courts construe the Minors Act as con-
tent-based. Not only would Florida have to show a direct causal rela-
tionship between social media and youth mental health, which Florida
would likely overcome, but it would have to show that no narrower
alternative, like providing parental controls, would be feasible. Ulti-
mately, applying strict scrutiny “merely announces an inevitable [neg-
ative] result” in this case.'?’

3. A Light at the End of the Tunnel — An Intermediate Scrutiny
Application Substantially Increases the Minors Act’s Success

Should a court find that the Minors Act is content-neutral and fo-
cused on the features—rather than the content—of social media plat-
forms, as this Note argues supra, then a court would apply the lesser
intermediate scrutiny standard.!?® The test for intermediate scrutiny
versus strict scrutiny is more “nuanced” or even more “incoherent.”'??
Based on an analysis of eight different kinds of free speech cases in
which intermediate scrutiny was applied in the First Amendment con-
text,'® Professor Ashutosh Bhagwat concludes that the Supreme
Court’s test for intermediate scrutiny is that: “laws will be upheld so
long as they serve some sort of a significant/substantial/important gov-
ernmental interest and are reasonably well tailored to that purpose.”?
Thus, the Minors Act will pass intermediate scrutiny if Florida can
establish (1) an important governmental interest and (2) that the Mi-
nors Act effectively achieves that interest. This Section argues that
Speaker Renner’s belief that Florida will “do something about” social
media’s detrimental effects on the youth might be realized under in-
termediate scrutiny because Florida need not show a causal connection
and can establish that the Minors Act efficiently tackles the problems
associated with minors and social media.

126. See United States v. Playboy Ent. Grp., Inc., 529 U.S. 803, 815 (2000) (noting that
voluntary, “targeted blocking” of content by viewers is “less restrictive than banning” the
same content).

127. Ill. State Bd. of Elections v. Socialist Workers Party, 440 U.S. 173, 188 (1979)
(Blackmun, J., concurring).

128. See supra Section I1.A.1.

129. Utkarsh Srivastava, Gotta Catch ‘Em All: Legislative Overreach in Florida and
Texas Anti-Moderation Laws, 38 BERKELEY TECH. L.J. 1437, 1453 (2023).

130. Ashutosh Bhagwat, The Test That Ate Everything: Intermediate Scrutiny in First
Amendment Jurisprudence, 2007 U. ILL. L. REV. 783, 788-800 (2007).

131. Id. at 801.
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(a) The Minors Act Serves an Important Governmental Interest

Given that Florida’s compelling government interest nearly satis-
fies the stringent standard under strict scrutiny, it suggests that it is
very likely to meet the more lenient requirements of intermediate
scrutiny. The crucial component differentiating strict versus interme-
diate scrutiny is the fact that Florida need not show a “direct causal
link.”'32 The Court in Brown v. Entertainment Merchants Ass’n, a case
involving a California bill that prohibited the sale or rental of violent
video games to minors and was challenged on First Amendment
grounds,’® implied that a State need not show a direct causal link un-
der intermediate scrutiny so long as the Legislature can make a pre-
dictive judgment that a link exists, based on competing psychological
studies.'® This aligns with Court precedent stating that “courts must
accord substantial deference to the predictive judgments of Con-
gress”?® since Congress is far better equipped than the judiciary to
“amass and evaluate the vast amounts of data” bearing upon a complex
and dynamic issue.!3

For any challenge to the Minors Act, Florida can substantiate its
position by referencing the extensive research highlighting the detri-
mental effects of adolescent social media use that was the backbone of
this legislation.’®” The volume of research almost certainly establishes
at least a “predictive link” to pass the first prong of intermediate scru-
tiny. It also aligns with consistent Supreme Court precedent that the
more intensive compelling governmental interest standard is met
when the interest is protecting the psychological well-being of
minors.'#8

132. Brown, 564 U.S. at 799.

133. See id. at 788-89. This case is analogous to social media usage because interactive
violent video game usage showed correlated harmful effects that the State deemed harmful
just like the harmful effects seen in minors today from social media usage. Compare id. at
800, with supra, Section 1.A.

134. Brown, 564 U.S. at 799 (citing Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 661-
62 (1994)).

135. Turner, 512 U.S. at 665 (1994) (citing Columbia Broad. Sys., Inc. v. Democratic Nat’l
Comm., 412 U.S. 94, 103 (1973)).

136. Walters v. Nat’l Ass’'n of Radiation Survivors, 473 U.S. 305, 331 n.12 (1985).

137. See supra Section I.A. (discussing the harmful effects of social media and citing only
a small sample of tons of studies on the topic).

138. Renov. ACLU, 521 U.S. 844, 869 (1997); Sable Commc'ns of California, Inc. v. FCC,
492 U.S. 115, 126 (1989); Denver Area Educ. Telecomms. Consortium, Inc. v. FCC, 518 U.S.
727, 743 (1996) (identifying “the need to protect children from exposure to patently offensive
sex-related material” as an interest “this Court has often found compelling”); New York v.
Ferber, 458 U.S. 747, 756-57 (1982); Ginsberg v. New York, 390 U.S. 629, 639-40 (1968).
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(b) Protecting Minors from the Detrimental Effects of Social

Media Would Be Achieved Less Effectively Without the Mi-
nors Act

The second “narrow” or “reasonable” tailoring prong is where Flor-
ida may find the most considerable advantage for successfully arguing
that the Minors Act is content-neutral. What exactly the “reasonably
tailoring” prong requires is unclear. According to the Supreme Court
in Ward v. Rock Against Racism, this second prong does not require
the Government to show that its regulation is the least restrictive or
least intrusive means; instead, “the requirement of narrow tailoring is
satisfied ‘so long as the . . . regulation promotes a substantial govern-
ment interest that would be achieved less effectively absent the regu-
lation.” ”'* The Court also provided that it cannot “burden substan-
tially more speech than is necessary to further the government’s
legitimate interests.”'*°

A tailoring analysis is inherently a balancing test, something the
Supreme Court has provided little to no guidance on.'*! “[T]he tests
inevitably invite courts to compare—i.e., to balance—the strength of
the asserted policy against the constitutional interests on the other
side.”*2 The Supreme Court has made it clear that “[e]ven where the
protection of children is the object, the constitutional limits on govern-
mental action apply.”143

Justice Alito’s concurring opinion in Packingham v. North Carolina,
a case involving a North Carolina statute that made it a felony for a
registered sex offender to gain access to social media websites which
was successfully challenged on First Amendment grounds,'** sug-
gested that an analysis of whether an Act “burden[s] substantially
more speech than is necessary to further the government’s legitimate
interests” in a content-neutral context concerns whether it would re-
sult in prohibiting the access of an “enormous number of websites.”!4®
Justice Alito analyzed every factor within North Carolina’s definition
of a “commercial social networking Web site” to conclude it was too
broad a sweep.'*® Doing the same for the Minors Act would not result

139. 491 U.S. at 798-99 (citing United States v. Albertini, 472 U.S. 675, 689 (1985)).
140. Id. at 799 (emphasis added).

141. Bhagwat, supra note 130, at 819-20.

142. Id. at 820.

143. Brown, 564 U.S. at 804-05. See also Erznoznik v. City of Jacksonville, 422 U.S. 205,
212-14 (1975) (“[M]inors are entitled to a significant measure of First Amendment protec-
tion, and only in relatively narrow and well-defined circumstances may government bar pub-
lic dissemination of protected materials to them . . . Speech that is neither obscene as to
youths nor subject to some other legitimate proscription cannot be suppressed solely to pro-
tect the young from ideas or images that a legislative body thinks unsuitable for them.”).

144. 582 U.S. 98, 101 (2017).

145. See id. at 113-14 (2017) (Alito, dJ., concurring in the judgment) (quoting Ward v.
Rock Against Racism, 491 U.S. 781, 798-99 (1989)) (internal quotations omitted).

146. Id. at 113-15.
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in too broad of a sweep. While “[allowing] users to upload content or
view the content or activity of other users”'*” essentially encompasses
everything on the web, defining social media platforms as those that
have “ten percent or more of the daily active users who are younger
than 16 years of age spend[ing] on average 2 hours per day . .. on the
days when using the online forum . . . during the previous 12
months”*® or containing one of the listed “addictive features”*’ seri-
ously limits the scope. Presumably, these definitions would only apply
to major platforms such as Instagram, YouTube, TikTok, and X.'** Mi-
nors would still be able to engage with content on the web and learn
things since Florida’s Minors Act was not concerned about the content
but about the features.®!

Further tipping the scale towards finding that the Minors Act is
reasonably tailored towards its interest, Professor Ashutosh Bhagwat
stated that “[t]he commonality appears to be that the Court will up-
hold regulations of speech so long as, in its view, the regulation keeps
open for that speaker ample alternative, and effective, channels of
communication.”’®? The Minors Act does just this since it focuses on
the features of platforms that the platforms can adjust to comply with
the Act. Platforms are already doing this. For instance, Messenger
Kids, a feature allowing children to message and video chat with
friends and family and is controlled and monitored by the child’s par-
ents, would meet Florida’s exception because the app is designed ex-
clusively for kids to communicate with family and close friends.'® In-
stagram has implemented a new “T'een Accounts” feature aimed at us-
ers aged 16 and under.'® This initiative includes automatic time limit
reminders, encouraging teens to step away after 60 minutes of use.
Moreover, the platform restricts access between 10 PM and 7 AM. Con-
sequently, less than 10 percent of daily active users may spend less
than two hours on the app daily, meaning Florida’s Minors Act would
not encompass it.1%?

147. Fla. Stat. § 501.1736(1)(e)(1) (2024).

148. Fla. Stat. § 501.1736(1)(e)(2) (2024).

149. Fla. Stat. § 501.1736(1)(e)(4) (2024).

150. No sources online indicate where the Florida Legislature received the 10% number
from.

151. Bridges & Girod, supra note 94.

152. Bhagwat, supra note 130, at 790 (emphasis omitted).

153. Messenger Kids, META: HELP CENTER https://www.facebook.com/help/
messenger-app/213724335832452?helpref=hc_fnav  [https://perma.cc/4RA7-CZYA] (last
visited June 16, 2025).

154. Introducing Instagram Teen Accounts: Built-In Protections for Teens, Peace of Mind
for Parents, INSTAGRAM (Sept. 17, 2024), https://about.instagram.com/blog/announcements/
instagram-teen-accounts [https://perma.cc/84NdJ-NTLZ].

155. Fla. Stat. § 501.1736(1)(e)(2) (2024).
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Lastly, an argument that parental controls would be more “effec-
tive”1%% at solving the harmful effects associated with addictive social
media platforms than an outright ban would be unfruitful. As noted
previously, while parents are aware of parental controls, they often
don’t utilize them, or children find a way to circumvent them.*” While
parental controls may be effective for a subset of children, they may
not be the most effective way to reduce the harmful effects addictive
social media platforms have on the mass majority of minors under the
age of 14. Thus, the Minors Act would likely pass an intermediate
scrutiny analysis.

4. Concluding Remarks on Scrutiny

Ultimately, Florida’s Legislature did not focus on what platforms
were being banned or the content hosted on platform!®® but rather on
the harmful addictive features and mass amounts of time spent on
platforms to minors.'®® Thus, the Minors Act narrows the scope enough
so it does not burden substantially more speech than is necessary. It
also permits platforms to regulate their features so that they can come
in compliance with the Act and protect minors from the harms of ad-
dictive features. By focusing on features, this method may provide the
blueprint for other states wishing to protect their children from social
media.

B. Isthe Minors Act’s Exception Vague?

Both Arkansas’ and Ohio’s laws were ruled unconstitutional on void
for vagueness grounds.’®® The main issue the respective courts found
with each statute was how it defined the social media platforms the
states sought to regulate.’®! For example, Judge Brooks of Arkansas
took issue with Arkansas’ Social Media Safety Act’s (“Act 689”) defini-
tion of a social media company as an online forum that permits users
for the “primary purpose of interacting socially with other profiles and
accounts” and uploading or viewing content.'®> The statute failed to
define or provide guidelines on a platform’s primary purpose, “leaving
companies to choose between risking unpredictable and arbitrary

156. Rock Against Racism, 491 U.S. at 799.

157. See supra notes 121-23 and accompanying text.

158. Bridges & Girod, supra note 151.

159. Compare with Griffin, 2023 WL 5660155, at *20 (“[R]esearch suggests that it is the
amount of time that a minor spends unsupervised online and the content that he or she en-
counters there that matters. However, Act 689 does not address time spent on social media;
it only deals with account creation.”).

160. Id. at *12-15; Yost, 716 F. Supp. 3d at 560-61.

161. Griffin, 2023 WL 5660155, at *13; Yost, 716 F. Supp. 3d at 560; This is the same
contention NetChoice has with Florida’s Minors Act. See Complaint at 85, NetChoice v.
Moody, Case 4:24-cv-00438-MW-MAF (N.D. Fla. filed Oct. 28, 2024).

162. Griffin, 2023 WL 5660155, at *13 (quoting Act 689 at ARK CODE ANN. § 4-88-
1101(7)(A) (2023)).
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enforcement.'®® Thus, the Court found the statute vague.'® It also
found the statute’s phrase “social media platform” vague because the
statute defined it “as an ‘internet-based service or application . . . [o]n
which a substantial function of the service or application is to connect
users in order to allow users to interact socially with each other’” but
excluded services in which “ ‘the predominant or exclusive function is’
‘[d]irect messaging consisting of messages, photos, or videos.” "% The
statute failed to define “substantial function” or “predominant func-
tion,” presenting the same contention that a platform’s “predominant
function” was malleable and, therefore, vague.6¢

Judge Marbley of Ohio also took issue with Ohio’s Parental Notifi-
cation by Social Media Operators Act’s (“Ohio Act”)!%" definition of
what entities or online services would be regulated. The Ohio Act’s def-
Inition includes entities whose “product targets children” or “is reason-
ably anticipated to be accessed by children”'%® and provides an eleven-
factor list to help define these entities.'® The court found that an entity
whose “product targets children” or “is reasonably anticipated to be
accessed by children” was impermissibly vague because it would leave
many operators unsure whether it applies to their platform or ser-
vice.'™ The listed considerations did not assist either because they
were undefined.'™ Further, similar to Arkansas, the court found the
exception for “established” and “widely recognized” media outlets
whose “primary purpose” is to “report news and current events” in §
1349.09(0)(2) was vague because the Act provides no guardrails for
which media outlets are “established” and “widely recognized,” and in-
vites arbitrary application of the law.1™

Florida’s definition of a “social media platform™™ appears to be
more favorable than the definitions employed by Arkansas and Ohio.
A social media platform would be able to effectively evaluate its adher-
ence to the four essential criteria outlined in § 501.1736(1)(e), Florida

163. Id.

164. Id.

165. Id. at *14 (Quoting Act 689 at ARK CODE ANN. § 4-88-1101(8)(A)-(B) (2023)) (altera-
tions in original).

166. Id.

167. Yost, 716 F. Supp. 3d at 560.

168. OHIO REV. CODE ANN § 1349.09(B) (2024).

169. OHIO REV. CODE ANN. § 1349.09(C)(1)-(11) (2024). These factors are: (1) Subject
matter; (2) Language; (3) Design elements; (4) Visual content; (5) Use of animated characters
or child-oriented activities and incentives; (6) Music or other audio content; (7) Age of models;
(8) Presence of child celebrities or celebrities who appeal to children; (9) Advertisements; (10)
Empirical evidence regarding audience composition; and (11) Evidence regarding the in-
tended audience.

170. Yost, 716 F. Supp. 3d at 560.

171. Id.

172, Id.

173. See supra Section 1.C.
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Statutes, rather than determining its “primary purpose” or whether it
is “established.” Briefly going through the four factors, all entities that
we consider “social media platforms” would meet the first element of
uploading and viewing content, including some that we would not com-
monly think of, like news outlets.!™ Furthermore, a platform can read-
ily analyze its user metrics to determine compliance with the second
criterion, whether ten percent or more of the daily active users younger
than 16 years of age spend an average of 2 hours per day on the plat-
form.'” Regarding the third and fourth elements, utilizing algorithms
that analyze user data to select content for users and containing ad-
dictive features, major companies like X, Facebook, Instagram, Google,
and TikTok satisfy the third criterion by employing algorithms.!”® Ad-
ditionally, these companies can easily assess the presence of addictive
features, as the statute distinctly outlines these characteristics. Such
evaluations are factual determinations that a court or jury could make
and thus do not render the definition vague.'”

However, the Minors Act’s exception does pose a concern. In its en-
tirety, it does not encompass:

[A]n online service, website, or application where the exclusive function
1s e-mail or direct messaging consisting of text, photographs, pictures,
images, or videos shared only between the sender and the recipients,
without displaying or posting publicly or to other users not specifically
identified as the recipients by the sender.'™

This concern stems from the Arkansas court’s ruling, which noted that
the lack of definitions for “predominant” or “substantial” function in a
similar exception created unpredictability in determining a company’s
compliance with Act 689.' A close analysis of the court’s argument,
however, may provide a loophole when assessing the Minors Act. Act
689 excluded services in which “the predominant or exclusive function
1s” direct messaging.'® The court only took issue with the “predomi-
nant function” language and explicitly omitted “exclusive” in its

174. Social Media Fact Sheet, PEW RSRCH. CTR. (Nov. 13, 2024),
https://www.pewresearch.org/internet/fact-sheet/social-media/ [https://perma.cc/3GHK-
5Q7W].

175. Social Media Privacy, ELEC. PRIVACY INFO. CTR., https://epic.org/issues/consumer-
privacy/social-media-privacy/ [https://perma.cc/ZRD9-A7D2] (“Data collection is at the core
of many social media platforms’ business models.”).

176. Arvind Narayanan, Understanding Social Media Recommendation Algorithms 10-
11 (Knights First Amend. Inst., Mar. 23, 2023), https://knightcolumbia.org/content/under-
standing-social-media-recommendation-algorithms [https:/perma.cc/6PGU-6MYJJ].

177. See United States v. Williams, 553 U.S. 285, 306 (2008) (upholding a law that lim-
ited the distribution of child pornography because the requirements were a factual determi-
nation that could be made by a court or jury).

178. Fla. Stat. § 501.1736(1)(e)(4)(e) (2024) (emphasis added).

179. Griffin, 2023 WL 5660155, at *14.

180. Social Media Safety Act, No. 689, 2023 Ark. Acts, at § 1101(8)(B) (emphasis added).
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analysis.!®! This is likely because “exclusive” is not malleable nor sub-
ject to interpretation.

Black’s Law Dictionary defines “exclusive” as “[lJimited to a partic-
ular person, group, entity, or thing.”'%? Applying the definition to the
Minors Act’s exception means that only a company whose function is
limited to e-mail or direct messaging between sender and recipients
will not be regulated.’®® Using “exclusive” rids any balancing a court
would have to do when determining a “predominant” or “substantial
function.” Exclusive is clear and direct, providing fair notice to any
platforms subject to regulation, leaving no room for ambiguity. Thus,
the Minors Act should not be found to violate the void for vagueness
doctrine.

ITI. ALTERNATIVE CONSIDERATIONS
TO THE MINORS ACT

Suppose a court examines the Minors Act under strict scrutiny, ef-
fectively signifying the act’s doom and keeping NetChoice’s batting av-
erage at 1.000. Can states or Congress solve the problems associated
with youth mental health and social media? This Part examines two
possible alternatives. One addresses Section 230 of the Communica-
tions Decency Act (CDA)'®* and the current dissatisfactions within the
legislative and judicial branches concerning its broad protections. Re-
pealing or finding an exception to Section 230 would remove social me-
dia companies’ liability shield and allow children who suffer damages
from using social media to present a more viable cause of action
against platforms. However, this may result in a substantial chilling
of free speech due to over-content moderation. Second, this Part ad-
dresses attacking smartphone manufacturers like Apple, Google, and
Samsung rather than social media platforms.

A. Putting Section 230 on the Hot Seat is not a Good Idea

Section 230, also known as the “twenty-six words that created the
internet,”'® is on the hot seat. Section 230 provides two principal func-
tions centered on providing immunity for Internet Service Providers

181. Griffin, 2023 WL 5660155, at *14.

182. Exclusive, BLACK’S LAW DICTIONARY (12th ed. 2024).

183. This likely means that apps like Messenger for Kids or KiK would be allowable. It
is also arguable that Snapchat would be allowed. Andrew Hutchinson, Florida Moves Ahead
With Laws To Restrict Teen Use of Social Media, SOCIALMEDIATODAY (Mar. 25, 2024),
https://www.socialmediatoday.com/news/florida-moves-ahead-laws-restrict-teen-use-of-so-
cial-media-apps/711324/ [https://perma.cc/NG3Q-WGSS]. However, given Snapchat’s “Dis-
cover” function, it would be hard to argue that Snapchat’s “exclusive” function is direct mes-
saging.

184. 47 U.S.C. § 230.

185. See JEFF KOSSEFF, THE TWENTY-SIX WORDS THAT CREATED THE INTERNET (2019)
(providing a historical analysis of Section 230).
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(“ISP”)'%%: immunizing ISPs from informational content providers'®
and immunizing ISPs from content moderation. Put simply, you can-
not sue Meta or TikTok for content on their platform,'® and you cannot
sue them for removing or blocking content in good faith.'®® In practice,
should an ISP get sued for content on their platform, Section 230 op-
erates as an affirmative defense to liability,'* resulting in motions to
dismiss that provide ISPs “legal certainty at a relatively low cost.”*"!

Since 1ts enactment in 1996, Section 230 has been “one of the most
important guarantors of free expression on the Internet” in the United
States,'? creating immunity for ISPs even where the First Amend-
ment might not.'*® Congress granted this broad statutory immunity in
response to recognizing the threat that tort-based lawsuits, like defa-
mation, pose to freedom of speech in the budding Internet medium.*
Section 230 effectively allows the free flow of ideas on the internet be-
cause [SPs are not afraid of being held liable for what is said or posted
on their platform, and it allows them the flexibility to remove content
that does not adhere to community guidelines.'®® However, as the old
adage goes, “when something is too good to be true, it usually is.”

Section 230 is a double-edged sword. It frees platforms to publish
current events and gives them a license to encourage abuse; it allows
platforms to host civil liberties protestors and sexual predators; it al-
lows companies to enhance the visibility of user-generated art and
deepfake sex videos.' It allows U.S.-based revenge-porn sites to

186. The Act broadly defines “interactive computer service” to mean “any information
service, system, or access software provider that provides or enables computer access by
multiple users to a computer server, including specifically a service or system that provides
access to the Internet and such systems operated or services offered by libraries or educa-
tional institutions.” 47 U.S.C. § 230(f)(2).

187. An information content provider is “any person or entity that is responsible, in
whole or in part, for the creation or development of information provided through the Inter-
net or any other interactive computer service.” Id. § 230(f)(3). This means third parties who
post content on their platforms.

188. Fair Hous. Council of San Fernando Valley v. Roommates.Com, LLC, 521 F.3d 1157,
1162 (9th Cir. 2008) (en banc) (footnote omitted) (stating that Section 230 “immunizes pro-
viders of interactive computer services against liability arising from content created by third
parties.”).

189. Zango, Inc. v. Kaspersky Lab, Inc., 568 F.3d 1169, 1176-77 (9th Cir. 2009).

190. Klayman v. Zuckerberg, 7563 F.3d 1354, 1357 (D.C. Cir. 2014); Zeran v. Am. Online,
Inc., 129 F.3d 327, 330 (4th Cir. 1997).

191. Eric Goldman, Why Section 230 Is Better Than the First Amendment, 95 NOTRE
DAME L. REV. REFLECTION 33, 42 (2019).

192. Jack M. Balkin, The Future of Free Expression in a Digital Age, 36 PEPP. L. REV.
427, 433 (2009).

193. VALERIE C. BRANNON, CONG. RSCH. SERV., R45650, FREE SPEECH AND THE
REGULATION OF SOCIAL MEDIA CONTENT 22 (2019).

194. Zeran, 129 F.3d at 330.
195. Danielle Keats Citron, How to Fix Section 230, 103 B.U. L. REV. 713, 717 (2023).

196. Id. at 717-18, (“Section 230 is why the internet is filled with war footage and death
threats, encyclopedia entries and rape videos, restaurant reviews and nonconsensual por-
nography.”).
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operate with immunity.'”” Companies reap all the benefits without
bearing any responsibility for the harmful content posted on their plat-
forms.

This is why Congress and the courts might be fed up with Section
230’s legal shield. Politicians believe that Section 230 “as it exists to-
day isn’t working. The status quo just simply isn’t viable.”'*® This view
extends across the ideological political spectrum as Democrats and Re-
publicans desire to address Section 230 and the leeway provided to
platforms under the legislation.® Bills have even been proposed to re-
peal Section 230,2°° arguing that Section 230 curbs free speech rather
than enhances it.2!

The dissatisfaction with Section 230 is not limited to the legislative
branch, as the judiciary has also voiced concerns. Justice Thomas suc-
cinctly captures the issue by characterizing Section 230 as granting
social media platforms a “get-out-of-jail free card.”?*? The broad con-
struction of the law has conferred “sweeping immunity” to major com-
panies like Meta and X.?*® Courts have criticized Section 230 for shield-
ing corporations from claims loosely related to third-party content, ef-
fectively insulating platforms from the consequences of their actions
and allowing them to neglect the standard duty imposed on most

197. Id. at 718, 728-29; see also Margaret Talbot, The Attorney Fighting Revenge Porn,
THE NEW YORKER (Nov. 27, 2016), https://www.newyorker.com/magazine/2016/12/05/the-at-
torney-fighting-revenge-porn [https://perma.cc/HJJ9-6LDT] (discussing an attorney who
was a victim of a revenge-porn site).

198. Legislative Proposal to Sunset Section 230 of the Communications Decency Act:
Hearing Before the Committee On Energy and Commerce, 118th Cong. (2024) (statement of
Doris Matsui, Ranking Member of Subcommittee on Communication and Technology)
available at https://democrats-energycommerce.house.gov/sites/evo-subsites/democrats-
energycommerce.house.gov/files/evo-media-document/Matsui_Opening%20State-
ment_CAT.2024.05.22.pdf [https://perma.cc/6UQR-S3GT].

199. Danielle Keats Citron & Mary Anne Franks, The Internet as a Speech Machine and
Other Myths Confounding Section 230 Reform, 2020 U. CHI. LEGAL F. 45, 46-47 (2020). Dem-
ocrats advocate for increased liability of tech companies in addressing extremist content,
hate speech, and misinformation, while Republicans are concerned about the platforms’ po-
tential bias in censoring conservative viewpoints. Rebecca Kern, White House renews call to
‘remove’ Section 230 liability shield, POLITICO (Sep. 9, 2022), https://www.politico.com/
news/2022/09/08/white-house-renews-call-to-remove-section-230-liability-shield-00055771
[https://perma.cc/ZC5J-GAUP]. The Republican point of view is evident in Florida’s passing
of S.B. 7072 in 2021, and Texas’ passing of H.B. 20 in the same year, which both sought to
hold platforms liable for moderating conservative viewpoints. Moody v. NetChoice, LL.C, 603
U.S. 707, 713-19 (2024). The Court ultimately ruled that these two State bills were uncon-
stitutional. Id. at 2394.

200. S. 2972, 117th Cong. (2021).
201. Compare John Spisak, Note, A Strange-Love or: How I Learned to Stop Worrying
and Love Section 230, 61 WASHBURN L.dJ. 395, 417-18 (2022) (stating contentions that Sec-

tion 230 curbs Free Speech), with Balkin, supra note 192, at 433 (noting how crucial Section
230 has been to Free Speech).

202. Doe Through Roe v. Snap, Inc., 144 S. Ct. 2493, 2494 (2024) (Thomas, J., dissenting
from denial of certiorari).

203. Malwarebytes, Inc. v. Enigma Software Grp. USA, LLC, 141 S. Ct. 13 (2020) (state-
ment of Thomas, J., respecting denial of certiorari).
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businesses to take reasonable measures to prevent causing significant
harm.?

The following Subsections discuss how Congress and the courts
may get what they want if the Supreme Court affirms the Third Cir-
cuit’s decision and reasoning in Anderson v. TikTok, Inc.?*® First, it
discusses how the Supreme Court’s recent decision in Moody v.
NetChoice, LLC*® may have paved the way for providing a loophole
around Section 230’s liability shield. Then, it addresses how the Third
Circuit capitalized on the Court’s determination in Moody of recom-
mendation algorithms as “expressive activity” and a platform’s first-
party speech. It concludes by noting that while private causes of action
would protect children from social media harms, the chilling effect on
free speech would not be worth it.

1. Recommendation Algorithms as First-Party Speech?

The last case in the Court’s 2023-2024 term, Moody v. NetChoice,
LLC, is poised to significantly impact ISPs’ content moderation proto-
cols and the judicial interpretations of how these companies’ platforms
operate. While this Note’s primary concern is not content moderation
policies, the Court’s discussion of social media platforms and their al-
gorithms is instructive to how the Third Circuit decided in Anderson.?"”

Moody involved the constitutionality of Florida and Texas laws that
sought to limit social media platforms’ ability to moderate content
freely.?® NetChoice filed lawsuits alleging that the two state laws fa-
cially violated the First Amendment.?*® The Supreme Court considered
whether these laws “restrict[ed] the ability of social-media platforms
to control whether and how third-party posts are presented to other
users” and run afoul of the First Amendment.?' Although the Court
decided the case on the facial nature of the challenges and not on First
Amendment grounds, it still set out “the relevant constitutional prin-
ciples” and analysis for managing recommendation algorithms in light
of the First Amendment.?!!

The Court depicted the algorithms platforms use to curate feeds
and deliver content to users as ones that “cull and organize uploaded
posts in a variety of ways.”?'? The “key to the scheme is [the]

204. Anderson v. TikTok, Inc., 116 F.4th 180, 191 (3d Cir. 2024) (Matey, dJ., concurring
in the judgment in part and dissenting in part) (citing Gonzalez v. Google LLC, 598 U.S. 617
(2023)); Force v. Facebook, Inc., 934 F.3d 53, 65-71 (2d Cir. 2019).

205. 116 F.4th 180 (3d Cir. 2024).

206. 603 U.S. 707 (2024).

207. Anderson, 116 F.4th at 183-84 n.10.
208. Moody, 603 U.S. at 717.

209. Id.

210. Id.

211. Id. at 718.

212. Id. at 719.
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prioritization of content,” achieved through the usage of these algo-
rithms, which the platforms write.?'> Although “[t]he selection and
ranking is most often based on a user’s expressed interests and past
activities,” the Court noted that “it may also be based on more general
features of the communication or its creator.”?* The Court explained
that, by engaging in such activity, the platforms “shape other parties’
expression into their own curated speech products.”?*® Thus, the plat-
forms engage in protected first-party speech under the First Amend-
ment when these algorithms “present[] a curated and ‘edited compila-
tion of [third party] speech.”?'¢ Basically, “expressive activity includes
presenting a curated compilation of speech originally created by oth-
ers.”?'” This means that every time you open up Instagram or TikTok
and see something on your “For You Page” (FYP), that’s Instagram or
TikTok directly talking to you, not the user who posted the picture or
video.

2. Anderson v. TikTok, Inc. — Providing a Loophole in Section 230

Online challenges are rampant across users’ FYPs, representing a
potent communicative tool among the young community but carrying
the potential for self-inflicted harm among participants, with the as-
sociated risks varying from minor to fatal.?’® One of these challenges,
the “Blackout Challenge,” tragically claimed the life of ten-year-old
Nylah Anderson after she attempted the challenge once it popped up

213. Moody, 603 U.S. at 734.
214. Id. at 734-35.
215. Id. at 717.

216. Id. at 744 (quoting Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Bos., 515
U.S. 557, 570 (1995)) (second alteration in original).

217. Id. at 728 (emphasis added). Holding that recommendation algorithms are “expres-
sive activity” significantly contrasts with how the Court viewed them in its previous term.
Compare Moody, 603 U.S. at 728, with Twitter, Inc. v. Taamneh, 598 U.S. 471, 499 (2023)
(finding that recommendation algorithms that recommended terrorist content to potential
terrorists were “agnostic”). By defining them as agnostic in its last term, the Court seemed
to imply that the platforms are not really tied to their algorithms—almost serving as two
separate distinct bodies just under one body. The “agnostic” algorithms simply operate with-
out being tied to any particular stances. On the contrary, “expressive” implies that the Court
in Moody believed that what an ISP’s algorithm produced was a convention of the ISP’s in-
tent.

218. See Suely Ferreira Deslandres et al., Online Challenges Among Children and Ado-
lescents: Self-Inflicted Harm and Social Media Challenges, SALUD COLECTIVA, 23 Dec. 2020,
at 1, 1, https://revistas.unla.edu.ar/saludcolectiva/article/view/3264/1703
[https://perma.cc/JEJ8-MXHS] (analyzing 122 social challenge videos and the harms associ-
ated amongst them). Positive challenges include the ALS Ice Bucket which has raised over
$220 million worldwide to support ALS research and care for people living with the disease.
ALS Ice Bucket Challenge, ALS THERAPY DEV. INST., https://www.als.net/ice-bucket-chal-
lenge/ [https://perma.cc/F87A-Q6RT] (last visited Apr. 26, 2025). On the other hand, chal-
lenges like the “Benadryl Challenge” or the “sleepy chicken” challenge has taken the lives of
our children. Why Social media Challenges Can Be a Recipe for Disaster — When They’re Real,
CLEVELANDCLINIC (Feb. 1, 2023), https://health.clevelandclinic.org/dangers-of-social-media-
challenges [https://perma.cc/Y285-LG4C].
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on her TikTok’s FYP.?'® It also might have opened the door for private
causes of action against social media platforms whose algorithms rec-
ommend content to its users, removing any Section 230 protection.

In Anderson v. TikTok, Inc., Nylah Anderson’s mother asserted a
strict product liability and negligence claim against TikTok because
its recommendation algorithm suggested a Blackout Challenge video
to ten-year-old Nylah Anderson on her FYP, ultimately ending in her
death after she tried to replicate the video.?? The Third Circuit sup-
ported the view that TikTok’s recommendation algorithm integrates
third-party videos and produces an expressive product for its users.??
The Court concluded that TikTok’s algorithm, “which recommended
the Blackout Challenge to Nylah on her FYP, was TikTok’s own ‘ex-
pressive activity’ ” because of the Supreme Court’s analysis in
Moody.???> TikTok’s algorithm was considered an “expressive activity”
due to its role in determining the inclusion or exclusion of third-party
speech in a compilation and its presentation on a user’s FYP, effec-
tively transforming third-party speech into first-party speech.???

Why does it matter that a platform’s recommendation algorithm,
l.e., its FYP, is first-party speech? Section 230 would no longer be a
liability shield for content produced by platforms’ algorithms on users’
main feeds. Section 230 did not protect TikTok in Anderson,??* and en-
tities employing recommendation algorithms (meaning pretty much
all ISPs and social media platforms) that facilitate harmful behavior
resulting in self-inflicted harm may be subject to liability. Although
the Supreme Court did not mention Section 230 in its Moody opinion,
defining some algorithms as expressive activity may have opened the
door for Plaintiffs to pursue legal action against ISPs without facing
inevitable dismissal based on a Section 230 defense.??® Thus, if

219. The Blackout Challenge encourages people to record themselves engaging in self-
asphyxiation. Nylah Anderson tried it and accidentally hanged herself. See Anderson, 116
F.4th at 182 (3d Cir. 2024) (the Court drew these facts from the complaint).

220. Id.

221. Id. at 183.

222. Id. at 184 (citing Moody v. NetChoice, LLC, 603 U.S. 707, 731 (2024)).
223. Id.

224. Anderson, 116 F.4th at 182.

225. See Communications Decency Act of 1996—Jurisprudence—dJudicial Minimalism—
Twitter, Inc. v. Taamneh, 137 HARV. L. REV. 402, 406 (2023) (discussing how the primary
objective of Section 230 was to immunize platforms from the threat of civil liability and to
prevent chilling free speech). The Third Circuit’s perspective is not unique. For example,
Chief Judge Katzman of the Second Circuit illustrated a similar opinion in his dissent to the
majority in Force v. Facebook, Inc., finding that Facebook’s friend-and-content-suggestion
algorithm did not make Facebook the publisher of third-party content for two reasons: (1)
Facebook’s algorithm creates and communicates its own message—that a user would like
the specific content it is recommending (i.e., recommendation algorithm); and (2) Facebook’s
suggestions create real-world social networks that go far beyond traditional editorial func-
tions. 934 F.3d 53, 81-82 (2d Cir. 2019) (Katzman, J., concurring in part and dissenting in
part). Ultimately, he believed Facebook’s algorithm “allegedly provide[s] the user with a
message from Facebook.” Id. at 82.
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Florida’s Minors Act fails, it and other states could wait and see if this
reasoning is upheld because it would likely cause platforms to become
more restrictive out of fear of potential liability.?2

3. The Potential Chilling Effects of Repealing Section 230 or Fol-
lowing Anderson

Removing Section 230’s liability shield and creating private causes
of action may empower children to hold social media companies ac-
countable for their harmful content through legal action. This would
incentivize these companies to provide safer standards. However, the
potential chilling effects on free speech would be significant.

The Internet and Social Media are not all bad. “Cyberspace” is “one
of the most important places to exchange views.”??” The Court has re-
peatedly emphasized that the Internet and Social Media Platforms are
a marketplace of ideas, transforming communication, business, and
information dissemination of millions of Americans.??® Social media is
also crucial for political discourse since it plays a vital role in how
young people absorb the news.??® Social media platforms enable a more
democratic political process by facilitating easier access for candidates
to a broader audience, irrespective of their political allegiance or finan-
cial capabilities.??® This, in turn, allows for direct communication be-
tween candidates and potential voters. Nothing screams how crucial
social media is to political discourse than the politicians who wish to
dispel America of TikTok’s influence but still maintain accounts for
their political campaigns.?3!

The main concern about repealing Section 230, or upholding the
Anderson opinion, is the chilling effect on speech as platforms will fa-
vor removing challenging content over keeping it.2*? During the latter
half of 2020 alone, a staggering six billion posts were eliminated

226. See infra Section I11.A.3.

227. Packingham v. North Carolina, 582 U.S. 98, 98 (2017).

228. Moody, 603 U.S. 707, 767 (Alito, dJ., concurring in the judgment); see also Reno v.
Am. C. L. Union, 521 U.S. 844, 849-52 (1997); Counterman v. Colorado, 600 U.S. 66, 87
(2023) (Sotomayor, dJ., concurring in part and concurring in the judgment).

229. Social Media and News Platform Fact Sheet, PEW RSCH. CTR. (Sep. 17, 2024),
https://www.pewresearch.org/journalism/fact-sheet/social-media-and-news-fact-sheet
[https://perma.cc/57XS-ZWGU].

230. Stephen Despin, The Role of Social Media in US Politics: Pros and Cons of Digital
Democracy, LIBERTARIAN ASS'N OF MASS. (July 20, 2023),
https://www.lpmass.org/the_role_of_social_media_in_us_politics_pros_and_cons_of_
digital_democracy [https://perma.cc/X3W5-3VR9].

231. See, e.g., Monica Alba, Sahil Kapur & Scott Wong, Biden Campaign Plans to Keep
Using TikTok Through the Election, NBC NEWS (Apr. 24, 2024), https://perma.cc/QPQ5-
RVAD; Tom Norton, These US Lawmakers Voted for TikTok Ban But Use It Themselves,
NEWSWEEK (Apr. 17, 2024), https://perma.cc/AQ5F-N8XQ.

232. Derek E. Bambauer, How Section 230 Reform Endangers Internet Free Speech,
BROOKINGS (July 1, 2020), https://perma.cc/PCIR-Q7UL.
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despite the stabilized protection afforded by Section 230.%%* Now imag-
ine what that number may reach in 2025 and beyond if Anderson is
upheld and companies fear potential liability.

Just because Section 230 would no longer provide protection doesn’t
mean these companies would automatically be liable. What is concern-
ing is the potential liability, which could be “astronomical.”?* As dis-
tinguished Section 230 scholar Jeff Kosseff noted, “a rational platform
would err on the side of taking down user content that might be de-
famatory or otherwise lead to potential liability.”?* This is especially
true for smaller platforms with limited legal resources.?*® Thus, while
social media platforms’ content moderation decisions would have a
stark First Amendment defense,?*” a company’s moderation will only
exacerbate to cover their tails against any potential litigation. This is
because platforms would be faced with two choices: censor or face
endless lawsuits.?®

How would that moderation look today? The total number of daily
users and content on the platform would make moderation almost im-
possible,?* most likely resulting in robust algorithms that remove
mass amounts of content. These same algorithms that the Court in
Moody stated were “expressive activity” and therefore afforded First
Amendment protection.?”® Thus, Section 230 is indispensable for

233. Malena Dailey, By The Numbers: What Content Social Media Removes and Why,
NETCHOICE, https://netchoice.org/wp-content/uploads/2021/11/Content-Moderation-By-The-
Numbers-v5.pdf [https://perma.cc/H9B8-CA84].

234. David Post, A Bit of Internet History, or How Two Members of Congress Helped Cre-
ate a Trillion or so Dollars of Value, WASH. POST (Aug. 27, 2015),
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2015/08/27/a-bit-of-Internet-
history-or-how-two-members-of-congress-helped-create-a-trillion-or-so-dollars-of-value/
[https://[perma.cc/D294-FAZA].

235. dJeff Kosseff, A User’s Guide to Section 230, and a Legislator’s Guide to Amending It
(or Not), 37 BERKELEY TECH. L.J. 757, 792 (2022).

236. Id.

237. Jeffrey Westling, Moody v. NetChoice: Implications for Speech Regulation, AM.
ACTION F. (July 1, 2024), https://www.americanactionforum.org/insight/moody-v-netchoice-
implications-for-speech-regulation/ [https:/perma.cc/LNN8-KFUJ].

238. Infographic: Why CDA 230 is So Important, ELEC. FRONTIER FOUND.,
https://perma.cc/8FDS-L6Y7 (last visited Oct. 1, 2024).

239. Meta’s daily users in June 2024 was 3.27 billion people on average. META INV.
RELATIONS, Meta Reports Second Quarter 2024 Results, META (July 31, 2024), https://inves-
tor.fb.com/investor-news/press-release-details/2024/Meta-Reports-Second-Quarter-2024-
Results/default.aspx [https://perma.cc/5HE9-6BML]. X’s number of daily active users in the
second quarter of 2024 was 251 million. Jess Weatherbed, X is Stuck at 250 Million Daily
Users, THE VERGE (July 9, 2024), https://www.theverge.com/2024/7/9/24194765/x-is-stuck-
at-250-million-daily-users [https://perma.cc/9JZJ-ASGM]. YouTube reached 2.7 billion ac-
tive users in 2023. Mansoor Igbal, YouTube Revenue and Usage Statistics (2025), BUS. OF
APPS (Feb. 3, 2025), https://www.businessofapps.com/data/youtube-statistics/
[https://[perma.cc/CC6F-NM5W]. The Court in Moody discusses how Facebook users share
more than 100 billion messages every day and YouTube sees more than 500 hours of video
uploaded every minute. Moody, 603 U.S. at 719.

240. Moody, 603 U.S. at 738-40.
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fostering an unrestricted marketplace of ideas?!! and serves as a cru-
cial impetus for platforms to uphold freedom of expression on the In-
ternet.?*? This is why repealing or finding a loophole in Section 230 is
not a viable alternative to keeping young people safe from the harms
of social media.

B. Regulate Smartphone Developers Directly

Should the Minors Act be ruled unconstitutional, Congress or other
state legislatures could look to regulating the source: the phones them-
selves. To date, state legislators have focused solely on social media
companies and their platforms to resolve issues associated with youth
mental health and social media.?** Behind these different pieces of leg-
islation is the issue of child age verification and how platforms should
do it. But why don’t legislatures look to regulate Apple, Google, and
Samsung directly? Meta CEO Mark Zuckerberg said this would be the
easiest way to do it because child-age verification is already embedded
in phones.?** But, these phone developers “don’t want to take
responsibility.”?4

Further, these phone developers can control the ability to receive
push notifications,?*® screen time,?*” and infinite scrolling,?*® which are

241. See generally Danielle Keats Citron, Extremist Speech, Compelled Conformity, and
Censorship Creep, 93 NOTRE DAME L. REV. 1035 (2018) (detailing how foreign government
laws holding platforms liable for content have led to broad intermediary restrictions on
speech abroad).

242. John Spisak, A Strange-Love or: How I Learned to Stop Worrying and Love Section
230, 61 WASHBURN L.J. 395, 423 (2022).

243. NCSL, supra note 10 (summarizing the legislation from 30 states who have pending
litigation surrounding social media and the youth).

244. Nilay Patel & Alex Heath, Why Mark Zuckerberg Thinks AR Glasses Will Replace
Your Phone, THE VERGE (Sep. 25, 2024), https:/www.theverge.com/24253481/meta-ceo-
mark-zuckerberg-ar-glasses-orion-ray-bans-ai-decoder-interview  [https://perma.cc/7SZH-
6XT9].

245. Id. One idea behind why Apple has been able to stay out of legislator’s spotlight is
their lobbying efforts. Apple’s federal lobbying efforts from 2020 to 2023 have increased al-
most $26 million from the previous four year window. Thomas Barrabi, Apple Execs and
Lobbyists — Including CEO Tim Cook — Visited WH 87 Times Since Biden Took Office as
Antitrust Crackdown Loom, N.Y. POST (Mar. 11, 2024), https://nypost.com/2024/03/11/
business/apple-ceo-tim-cook-drastically-ramps-up-lobbying-in-washington-as-antitrust-
crackdown-looms/ [https://perma.cc/ZEE8-WRT7K].

246. APPLE, Use Notifications on Your iPhone or iPad, https://support.apple.com/
en-us/108781#:~:text=0,alerts%20from %20the%20Notification%20Center
[https://perma.cc/ WP3D-U6D9] (last visited Nov. 16, 2024).

247. David Nield, How to Give Yourself a Break from Your Android Phone, THE VERGE
(Nov. 7, 2023), https://www.theverge.com/23948646/android-phone-digital-wellbeing-focus-
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the addictive features the Minors Act seeks to regulate. Regulating
phone companies rather than platforms would eliminate the debate
regarding whether legislation is content-based or content-neutral be-
cause phone companies do not make content but can control the man-
ner in which the youth and general public receive information.?*® A
piece of legislation like this would, therefore, fall under intermediate
scrutiny and further alleviate problems imposed by the First
Amendment.

If a State attempted to issue this legislation, it would likely encoun-
ter challenges under the dormant commerce clause and be subject to
the balancing test under Pike v. Bruce Church, Inc.?*° However, Apple,
Google, and Samsung may be able to tailor to the individual state to
circumvent the dormant commerce clause just like Meta tailored to
Texas in light of their recently passed SCOPE Act.?*

CONCLUSION

States face a pressing challenge: social media addiction is deeply
affecting today’s youth. Despite attempts by state legislatures to reg-
ulate social media companies and safeguard young users, the con-
straints of the First Amendment have hindered meaningful action.
Florida’s Minors Act may have found the proper way to protect its
youth from social media—focusing on the platforms’ addictive fea-
tures. This Note suggested that the Minors Act’s focus on addictive
features rendered it content-neutral, thereby invoking the less strin-
gent intermediate scrutiny standard, which the Act should pass. It also
argues that the Minors Act’s exception is not vague because it uses the
word “exclusive” and platforms can readily ascertain whether the Mi-
nors Act’s definition applies to them.

This Note also explored two alternatives. One concerned the impli-
cations of repealing Section 230 or affirming a holding like TikTok, Inc.
v. Anderson. While removing the liability shield of Section 230 would
allow minors to initiate legal attacks against social media companies
for the harm they are experiencing, the potential chilling effects of free
speech would be too severe. Second, it raised the idea of regulating the
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phone manufacturers themselves since they possess the capability to
create devices devoid of addictive features. This issue has not yet been
a focal point for legislators; however, it merits consideration as it offers
a more direct approach to mitigating the detrimental effects associated
with the addictive features inherent in smartphones.
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