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ABSTRACT 

 Accusations of corruption in politics are ubiquitous, yet there is a decided lack of agree-

ment over how to define corruption. The Supreme Court, in both its campaign finance and 

criminal political corruption doctrines, has adopted a narrow definition centered on quid 

pro quo exchanges. At first glance, this doctrinal convergence seems to provide an attractive 

symmetry of sorts: The government is constitutionally barred from restricting political 

spending unless such spending is highly likely to result in quid pro quo arrangements; and 

likewise, politicians may not be prosecuted unless they are found to have agreed to such 

arrangements. 

 In this Article, I argue against this doctrinal convergence, which I claim, problematical-

ly oversimplifies the concept of corruption. This oversimplification has both theoretical and 

legal significance. In brief, I argue that the Supreme Court’s decidedly narrow understand-

ing of corruption and its effects on our politics elides important distinctions between corrup-

tion in the realm of campaign finance and corruption that warrants criminal sanctions. 

Campaign finance laws aim to prevent perceived democratic process failures. In contrast, 

criminal laws prohibiting bribery, extortion, and the like, aim to punish unscrupulous polit-

ical actors. These are distinct purposes and should be recognized as such. 

 Drawing from the political science theory of “multiple elitism,” I introduce a new theory 

of corruption—“commonplace political corruption”—in presenting a defense of campaign 

finance regulations. Commonplace political corruption is the systematic influence of special 

interest groups on the democratic process and the entrenched advantages that follow. I ar-

gue that this type of corruption has been renewed as of late and that my theory strengthens 

the constitutional arguments for upholding responsive campaign finance laws. 

 The Article proceeds as follows: Part II outlines the theoretical distinction between 

commonplace political corruption and criminal political corruption. In short, the latter 

sanctions individual impropriety, whereas the former implicates a deeper, more considera-

ble threat to democracy. Part III explores the campaign finance and criminal political cor-

ruption doctrines and examines three recent high-profile corruption cases—involving Shel-

don Silver, Senator Robert Menendez, and Governor Robert McDonnell—each of which il-

lustrates how the doctrines have converged. Part IV, in reliance on my theory of common-

place political corruption, sets forth the normative legal arguments for upholding robust 

campaign finance laws. 
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I.   INTRODUCTION 

Of the holders of public office in the Nation or the States or their 

municipalities, I have found that not one in a hundred has been 

chosen by any spontaneous selection of the outsiders, the people, but 

all have been nominated and put through by little or large caucuses 

of the politicians, and have got in by corrupt rings and electioneer-

ing, not capacity or desert.1 

It is true that the typical special interest bribe in the form of a cam-

paign contribution is very rarely prosecuted. I doubt that this re-

flects approval of the practice as much as recognition of its perva-

siveness, which in turn results from the fact that the receipt of spe-

cial interest contributions is more or less a practical necessity for 

most legislators. This necessity may constitute an excellent reason 

for not prosecuting such routine transactions as bribes, but it does 

not justify preservation of the system that creates the necessity.2 

 Money and politics. The former, the input; the latter, the yield. 

That money has a colossal effect on our representative democracy is 

as trite an observation as a political observer can make.3 Politicians 

                                                                                                                  
 1. WALT WHITMAN, LEAVES OF GRASS & DEMOCRATIC VISTAS 323 (J.M. Dent & Sons 

Ltd. ed., E.P. Dutton & Co. 1927) (1912). 

 2. Daniel H. Lowenstein, On Campaign Finance Reform: The Root of All Evil Is 

Deeply Rooted, 18 HOFSTRA L. REV. 301, 329 (1989) (footnote omitted). 

 3. See, e.g., LAWRENCE LESSIG, REPUBLIC, LOST: THE CORRUPTION OF EQUALITY AND 

THE STEPS TO END IT 73 (rev. ed. 2015) (reporting the average amount it took to run for 

reelection in the House in 2014 as $1.4 million); Spencer A. Overton, The Donor Class: 

Campaign Finance, Democracy, and Participation, 153 U. PA. L. REV. 73, 74-75 (2004) (“A 
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rely on and accept donations in order to stay in office. While in office, 

they do favors and vote on legislation with benefits that at least occa-

sionally accrue to those who financially supported them. Individuals 

support politicians with the hope, and perhaps expectation, that their 

preferences will be delivered upon. As do corporations, labor unions, 

and interest groups. It is easy to view with suspicion the motives of 

those who donate exorbitant sums to political candidates.4 Clearly, 

we think, they must be getting something in return. But when does 

money have an unacceptably corrupting effect on our politics? When 

are federal bribery laws, and the like, the appropriate remedy? And 

what is to be gained by considering these questions together? 

 Answering the first of these questions, as many have observed, 

depends in large part on one’s understanding and definition of cor-

ruption.5 Yet the urgency of achieving definitional clarity has been 

highlighted in a run of high-profile corruption cases in which crimi-

nal law and campaign finance law have intersected. These include 

the 2018 conviction of Sheldon Silver, the longstanding autocratic 

speaker of the New York State Assembly6—. There is also the failed 

federal bribery case against Senator Robert Menendez of New Jersey, 

in which the government alleged that the Senator illegally inter-

vened with the U.S. Department of Health and Human Services on 

                                                                                                                  
relatively small and wealthy group of individuals—the ‘donor class’—gives large hard mon-

ey contributions that fund the bulk of American politics.”). 

 4. See generally JANE MAYER: DARK MONEY: THE HIDDEN HISTORY OF THE 

BILLIONAIRES BEHIND THE RISE OF THE RADICAL RIGHT (2016) (tracing the personal and polit-

ical history of Charles and David Koch); see also Nicholas Confessore, Sarah Cohen & Karen 

Yourish, Small Pool of Rich Donors Dominates Election Giving, N.Y. TIMES (Aug. 1, 2015), 

https://www.nytimes.com/2015/08/02/us/small-pool-of-rich-donors-dominates-election-giving.html 

[https://perma.cc/E5XM-BDXD]. 

 5. See, e.g., Deborah Hellman, Defining Corruption and Constitutionalizing Democ-

racy, 111 MICH. L. REV. 1385, 1396 (2013) (“We therefore disagree about what corruption 

is, at least in part because we disagree about what democratic politics, when healthy, en-

tails. Consequently, an account of what constitutes corruption depends on a theory of de-

mocracy; yet there is substantial disagreement about what a commitment to democratic 

representation demands.”); Samuel Issacharoff, On Political Corruption, 124 HARV. L. REV. 

118, 126 (2010) (“Any constitutional test resting on corruption as the evil to be avoided 

begs for a definition of the good, or, in this case, the uncorrupted.”); see also Daniel H. Low-

enstein, Political Bribery and the Intermediate Theory of Politics, 32 UCLA L. REV. 784, 

798-99 (1985) (“The element of corrupt intent requires that the facts described by the other 

elements be subject to characterization as wrongful, and thus requires the application, 

implicitly or explicitly, of normative political standards.”). 

 6. See Benjamin Weiser, Sheldon Silver, Ex-New York Assembly Speaker, Gets 7-Year 

Prison Sentence, N.Y. TIMES (July 27, 2018), https://www.nytimes.com/2018/07/27/ 

nyregion/sheldon-silver-sentencing-prison-corruption.html [https://perma.cc/8AUY-54DV]; 

see also William K. Rashbaum & Thomas Kaplan, Sheldon Silver, Assembly Speaker, Took 

Millions in Payoffs, U.S. Says, N.Y. TIMES (Jan. 22, 2015), 

https://www.nytimes.com/2015/01/23/nyregion/speaker-of-new-york-assembly-sheldon-

silver-is-arrested-in-corruption-case.html [https://perma.cc/X56T-BH3S]. 
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behalf of a large donor.7 And perhaps most notable is the case against 

former, and now exonerated, Virginia Governor Robert McDonnell, 

also for violating federal bribery laws.8 

 The McDonnell v. United States opinion reinforced the Supreme 

Court’s understanding of corruption—in that instance, criminal polit-

ical corruption—as consisting of a quid pro quo exchange.9 The unan-

imous decision held that McDonnell, while undoubtedly having re-

ceived gifts and loans from a company CEO who was seeking special 

treatment, and having prioritized the CEO’s requests, did not engage 

in “official acts” on the CEO’s behalf.10 In short, the Court held, the 

government’s characterization of the “quo” was overbroad.11 As noted 

by Chief Justice Roberts: 

[O]ur concern is not with tawdry tales of Ferraris, Rolexes, and 

ball gowns. It is instead with the broader legal implications of the 

Government’s boundless interpretation of the federal bribery stat-

ute. A more limited interpretation of the term “official act” leaves 

ample room for prosecuting corruption, while comporting with the 

text of the statute and the precedent of this Court.12 

The Court’s decision to center on quid pro quo exchanges as corrupt-

ing has the virtue of being rule-like, which, at least theoretically, cab-

ins arbitrary prosecutions.13 The McDonnell opinion also sustains the 

                                                                                                                  
 7. See Amber Phillips, How Sen. Bob Menendez’s Corruption Case Could Change 

the Way Members of Congress Do Business, WASH. POST (Feb. 29, 2016), 

https://www.washingtonpost.com/news/the-fix/wp/2016/02/29/how-sen-bob-menendezs-

corruption-case-could-change-the-way-members-of-congress-do-business/?utm_term= 

.668aaa795bdb [https://perma.cc/ZP4Y-CJSM]. 

 8. McDonnell v. United States, 136 S. Ct. 2355, 2375 (2016) (remanding the case); 

see Matt Zapotosky, Rachel Weiner & Rosalind S. Helderman, Prosecutors Will Drop 

Case Against Former Va. Governor Robert McDonnell, Wife, WASH. POST (Sep. 8, 2016), 

https://www.washingtonpost.com/local/public-safety/prosecutors-will-drop-case-against- 

former-va-gov-robert-mcdonnell/2016/09/08/a19dc50a-6878-11e6-ba32-5a4bf5aad4fa_story.html? 

utm_term=.bb520a4a6ab7 [https://perma.cc/G9XG-4NQF]. 

 9. McDonnell, 136 S. Ct. at 2371-72. 

 10. Id. at 2372. 

 11. Id. at 2372 (“In the Government’s view . . . nearly anything a public official does—

from arranging a meeting to inviting a guest to an event—counts as a quo.”). 

 12. Id. at 2375. 

 13. Id. at 2372 (suggesting that the government’s position would elicit worry on the part of 

a hypothetical union leader who had given a campaign contribution to a public official); Id. at 

2373 (“[U]nder the Government’s interpretation, the term ‘official act’ is not defined ‘with suffi-

cient definiteness that ordinary people can understand what conduct is prohibited,’ or ‘in a 

manner that does not encourage arbitrary and discriminatory enforcement.’ ” (quoting Skilling 

v. United States, 561 U.S. 358, 402-03 (2010))). On rules versus standards, see generally Louis 

Kaplow, Rules Versus Standards: An Economic Analysis, 42 DUKE L.J. 557 (1992). For a skepti-

cal view of rules, see generally Cass R. Sunstein, Problems with Rules, 83 CALIF. L. REV. 953 

(1995). It should be noted that McDonnell has been criticized for making it harder to prosecute 

criminal political corruption. See Tara Malloy, Symposium: Is It Bribery or “The Basic Compact 

Underlying Representative Government”?, SCOTUSBLOG (June 28, 2016, 4:03 PM), 
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Court’s commitment to the rule of lenity14 and to interpreting stat-

utes in preservation of the “federal-state balance.”15 But it does 

something else as well, something more interesting, yet more sub-

tle. By defining criminal political corruption as constituting a quid 

pro quo exchange, the Court effectively converged its criminal polit-

ical corruption doctrine with its campaign finance doctrine. In cur-

rent campaign finance doctrine, the only accepted justification for 

the regulation of political spending is the avoidance of quid pro quo 

exchanges.16 

 The convergence of the two doctrines, at first glance, seems to 

provide an attractive symmetry of sorts: The government is constitu-

tionally barred from restricting political spending unless such spend-

ing is highly likely to result in nefarious quid pro quo arrangements; 

and likewise, politicians may not be prosecuted unless they are found 

to have agreed to such arrangements. This convergence seems to of-

fer clarity, reflect a realistic assessment of contemporary politics,17 

and protect both donors and politicians from undue government in-

terference. In this Article, I argue against this doctrinal convergence, 

which I claim problematically oversimplifies the concept of corrup-

tion. In brief, I argue that the Court’s decidedly narrow understand-

ing of corruption and its effects on our politics elides important dis-

tinctions between corruption in the realm of campaign finance and 

corruption that warrants criminal sanctions. These distinctions, I 

                                                                                                                  
http://www.scotusblog.com/2016/06/symposium-is-it-bribery-or-the-basic-compact-underlying- 

representative-government/ [https://perma.cc/E2PN-67PC] (“While it is some relief that the 

Supreme Court has not enshrined the purchase of political access as a new constitutional 

right, its reading of the bribery statute will certainly make prosecutors’ job harder.”). 

 14. McDonnell, 136 S. Ct. at 2372-73 (“[T]he Government’s legal interpretation is not 

confined to cases involving extravagant gifts or large sums of money, and we cannot con-

strue a criminal statute on the assumption that the Government will ‘use it responsibly.’ ” 

(quoting United States v. Stevens, 559 U.S. 460, 480 (2010))); see also William N. Eskridge 

Jr. & Lauren E. Baer, The Continuum of Deference: Supreme Court Treatment of Agency 

Statutory Interpretations from Chevron to Hamdan, 96 GEO. L.J. 1083, 1115-17 (2008); 

Lawrence M. Solan, Law, Language, and Lenity, 40 WM. & MARY L. REV. 57, 109 (1998). 

 15. See McDonnell, 136 S. Ct. at 2373 (“The Government’s position also raises signifi-

cant federalism concerns. A State defines itself as a sovereign through ‘the structure of its 

government, and the character of those who exercise government authority.’ ” (quoting 

Gregory v. Ashcroft, 501 U.S. 452, 460 (1991))); see also WILLIAM N. ESKRIDGE JR., 

INTERPRETING LAW: A PRIMER ON HOW TO READ STATUTES AND THE CONSTITUTION 323 

(2016) (discussing the federal-state balance canon). 

 16. See, e.g., FEC v. Nat’l Conservative Political Action Comm., 470 U.S. 480, 497 

(1985) (“[T]he hallmark of corruption is the financial quid pro quo: dollars for political fa-

vors.”); Issacharoff, supra note 5, at 125 (“In the Justice Kennedy majority opinion [in Citi-

zens United v. FEC], only the risk of explicit quid pro quo corruption appears to survive as 

a basis for regulating campaign finance.”). 

 17. See, e.g., McDonnell, 136 S. Ct. at 2372 (“The basic compact underlying repre-

sentative government assumes that public officials will hear from their constituents and 

act appropriately on their concerns . . . .”). 
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assert, have both theoretical and legal significance. Analyzing cor-

ruption along these two dimensions reveals the relevance of context 

when defining corruption, and ultimately aids in thinking about how 

corruption might be remedied, particularly in the campaign finance 

space. Why, then, consider both doctrines together? Because I believe 

that the juxtaposition lends clarity to the argument. As Daniel Low-

enstein put it years ago, “[i]f political theory cannot help identify a 

bribe, there is little ground for supposing that it can help sort out 

other important and possibly more subtle problems of political ethics, 

such as those posed by conflicts of interest or various sorts of lobby-

ing practices.”18 

 My argument starts at the level of theory, where my principal con-

tribution to the existing literature is made. Theoretically, there is a 

difference between government attempts to rectify perceived demo-

cratic process failures and the criminal prosecution of unscrupulous 

political actors.19 The group-based nature of politics warrants reason-

able government regulation in furtherance of responsive government 

when the government is believed to be compromised.20 This is differ-

ent than the prosecution of underhanded donors and elected officials, 

which does not implicate democracy writ large in the same way. 

 Put differently, the corruption that most threatens our democracy 

is that of entrenched special interests.21 It results from what the po-

litical scientist Andrew McFarland has termed “multiple elitism.”22 I 

rely on the theory of multiple elitism, along with its variants across 

political science, in explicating what I label commonplace political 

                                                                                                                  
 18. Lowenstein, supra note 5, at 790. 

 19. Dennis F. Thompson, Two Concepts of Corruption 10 (Harvard Univ. Edmond J. 

Safra Research Lab Working Paper No. 16, 2013) (“With personal gains like bribes, the aim 

is simply to prevent the gain, to stop the flow of cash as much as we can. But in the case of 

institutional gains, we should want not to stop the flow, but to just change its sources, and 

check its abuses.”). 

 20. See generally Vikram D. Amar & Alan Brownstein, The Hybrid Nature of Political 

Rights, 50 STAN. L. REV. 915 (1998). 

 21. Paul E. Peterson, The Rise and Fall of Special Interest Politics, 105 POL. SCI. Q. 

539, 540-41 (1991) (“[A]n interest is special if it consists of or is represented by a fairly 

small number of intense supporters who cannot expect that their cause will receive strong 

support from the general public except under unusual circumstances.”). 

 22. Andrew S. McFarland, Neopluralism, 10 ANN. REV. POL. SCI. 45, 45 (2007) [here-

inafter McFarland, Neopluralism]. McFarland previously referred to the same theory as 

“plural elitism.” Andrew S. McFarland, Interest Groups and Theories of Power in America 

17 BRIT. J. POL. SCI. 129, 130 (1987) [hereinafter McFarland, Interest Groups and Theories 

of Power]. But compare id. at 130 (attributing the phrase “multiple elitism” to Kenneth 

Prewitt and Alan Stone), with Andrew McFarland, Interest Group Theory, in THE OXFORD 

HANDBOOK OF AMERICAN POLITICAL PARTIES AND INTEREST GROUPS 37, 40 (L. Sandy 

Maisel & Jeffrey M. Berry eds., 2010) (“This is the third step in the theoretical framework 

of interest group theory which I term ‘multiple-elitism,’ the position that multiple special 

interests tend to rule American politics.”). 
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corruption. Commonplace political corruption, I contend, is not, as 

many might suggest, simply the giving of large donations to candi-

dates, political parties, or outside spending groups. It is also not the 

furtive exchange of money or gifts for political action, a transaction 

that all agree is impermissible. Nor is it the access that wealthy do-

nors have to elected officials, access that those with fewer resources 

cannot gain. Rather, it is the systematic and most importantly, un-

varying influence of special interest groups on the democratic pro-

cess. That, in my estimation, is the type of corruption that both war-

rants and constitutionally justifies robust campaign finance laws. It 

is also the type of corruption that has been immunized by the Roberts 

Court’s campaign finance decisions. 

 The principal objection to my definition of commonplace political 

corruption is that it is underinclusive. By defining corruption as a 

problem of special interest group entrenchment, many seemingly 

troublesome aspects of political giving are rendered acceptable. In my 

view, however, there are several reasons why my definition is prefer-

able to the many alternatives. First, it targets a rectifiable problem. 

Debates about campaign finance reform are often impaired by argu-

ments for equalization: equal political donations,23 equal access to 

politicians,24 equal influence on politicians,25 and ultimately, equal 

representation by them.26 While I am sympathetic to such arguments 

for reform, the Court has invariably rejected them for many years 

now.27 Moreover, equality arguments often suffer from the absence of 

                                                                                                                  
 23. See, e.g., LESSIG, supra note 3, at 43-47. 

 24. See, e.g., Richard L. Hasen, Buckley Is Dead, Long Live Buckley: The New Cam-

paign Finance Incoherence of McConnell v. Federal Election Commission, 153 U. PA. L. 

REV. 31, 64 (2004) (“[I]t is a reasonable, though contested, political equality determination 

that access to federal officeholders should not go to the highest bidder.”). 

 25. See, e.g., Stephen Breyer, Our Democratic Constitution, 77 N.Y.U. L. REV. 245, 253 

(2002) (noting that campaign finance laws “hope to democratize the influence that money 

can bring to bear upon the electoral process, thereby building public confidence in that 

process, broadening the base of a candidate’s meaningful financial support, and encourag-

ing greater public participation”); Spencer A. Overton, The Participation Interest, 100 GEO. 

L.J. 1259, 1261 (2012) (“Rather than continue to try to purge special interest influence 

through more restrictions likely to be struck down by the Court, reformers should embrace 

what will surely be a more effective strategy—namely, giving more people influence.”). 

 26. See, e.g., LESSIG, supra note 3, at 4 (identifying the relevant problem as “a prob-

lem with the incentives for responsiveness that we have allowed to evolve within our 

Republic”). 

 27. See, e.g., Ariz. Free Enter. Club’s Freedom PAC v. Bennett, 564 U.S. 721, 741 

(2011); Citizens United v. FEC, 558 U.S. 310, 381 (2010) (Roberts, J., concurring); Davis v. 

FEC, 554 U.S. 724, 742 (2008) (“Leveling electoral opportunities means making and im-

plementing judgments about which strengths should be permitted to contribute to the out-

come of an election. The Constitution, however, confers upon voters, not Congress, the 

power to choose the Members of the House of Representatives . . . .”); see also RICHARD L. 

HASEN, PLUTOCRATS UNITED CAMPAIGN MONEY, THE SUPREME COURT, AND THE 

DISTORTION OF AMERICAN ELECTIONS 80 (2016) (“The Court has now rejected this equality 
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a limiting principle. Disparities in political influence are derivative of 

societal disparities in resources, political intensity, and political ac-

umen that are beyond the purview of campaign finance reform ef-

forts.28 My definition does not present this problem.29 

 Second, my definition of commonplace political corruption eluci-

dates clear democratic harms—harms that justify judicial deference 

to campaign finance laws. Generalized criticisms of the volume of 

money in politics, or the disproportionate influence of wealthy indi-

viduals, often fail to identify the structural democratic harms caused 

by an under-regulated campaign finance system. Yet identifying such 

harms may be necessary to successfully make the case for reform. 

The Court’s strong protection of political donations under the First 

Amendment demands the identification of countervailing constitu-

tional interests if reform efforts are to succeed. Consider, for in-

stance, Justice Breyer’s characterization of the competing interests at 

stake in his McCutcheon v. FEC dissent.30 There, Justice Breyer 

made the case that the First Amendment is not in fact undermined 

by campaign finance laws but enhanced by them.31 His interpretation 

is supported by a time-honored theory of the First Amendment as a 

guarantor of democratic self-government.32 Such constitutional trac-

tion is indispensable. Multiple elitism—again, the entrenchment of 

special interests with self-regarding agendas—undermines democrat-

                                                                                                                  
interest several times as inconsistent with the First Amendment.”); Nicholas O. Stepha-

nopoulos, Aligning Campaign Finance Law, 101 VA. L. REV. 1425, 1462-66 (2015) (explor-

ing equality arguments). 

 28. Issacharoff, supra note 5, at 122 (noting that equality arguments “logically ex-

tend[] to all disparities in electoral influence occasioned by differences in wealth”). 

 29. A related objection could be raised about my definition being overinclusive. That 

is, one could argue that special interest activity and influence is ubiquitous, thereby ren-

dering my definition conceptually unhelpful. While I take the point, my definition is con-

cerned, not with special interest formation and activity per se, but instead, with the en-

trenchment of select special interests that have effectively institutionalized their power 

and influence, at the expense of a more dynamic political system in which interest group 

activity is more variable and more diverse. 

 30. 134 S. Ct. 1434, 1465-72 (2014) (Breyer, J., dissenting). 

 31. Id. at 1467 (“Accordingly, the First Amendment advances not only the individual’s 

right to engage in political speech, but also the public’s interest in preserving a democratic order 

in which collective speech matters.”); see Fred Wertheimer, The Court After Scalia: A New Liber-

al Justice Means a New Campaign Finance Jurisprudence, SCOTUSBLOG (Sep. 8, 2016, 2:12 

PM), http://www.SCOTUSBLOG.com/2016/09/the-court-after-scalia-a-new-liberal-justice-means- 

a-new-campaign-finance-jurisprudence/ [https://perma.cc/Y4Y3-CFFM] (“By describing 

these broader goals as themselves First Amendment interests, not just as interests in ten-

sion with the First Amendment, Justice Breyer’s dissent provides the foundation for an 

amplified campaign finance jurisprudence.”); see also John M. de Figueiredo & Elizabeth 

Garrett, Paying for Politics, 78 S. CAL. L. REV. 591, 631 (2005) (“Breyer locates the state 

interest in democratizing the political process in the First Amendment, which he interprets 

to promote participation by ordinary Americans in campaigns and elections.”). 

 32. See RODNEY A. SMOLLA, FREE SPEECH IN AN OPEN SOCIETY 12-17 (1992). 
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ic self-government.33 Consequently, it implicates constitutional inter-

ests that I believe undercut the status quo under which political 

spending is protected as a form of speech.34 

 Other scholars, advancing arguments distinct from my own, iden-

tify countervailing constitutional interests in the Republican Guar-

antee Clause and the Equal Protection Clause.35 Like the First 

Amendment, either Clause could be invoked in response to multiple 

elitism. Simply lamenting the ubiquity of money in politics is inade-

quate. A theory of corruption backed by a significant constitutional 

interest is essential, and my theory can be readily tethered to sever-

al. For a number of theoretical alternatives, their relationship to the 

Constitution is ambiguous. 

 Third, my definition privileges the substance of government activi-

ty. It follows the suggestion of Samuel Issacharoff, who advocates a 

shift in attention when considering campaign finance reform from “in-

puts” to “outputs.”36 Issacharoff insightfully points out that “the prob-

lem is not the ability to deploy exceptional resources in election cam-

paigns, but the incentives operating on governmental officials to bend 

their official functions to accommodate discrete constituencies.”37 This 

malfunction—Issacharoff adopts the language of economists and com-

parative politics scholars in calling it “clientelism”—is a form of insti-

tutional pathology.38 “The pathology . . . then rewards incumbent poli-

ticians for an expansion of the public sector in a way that facilitates 

sectional rewards to constituent groups.”39 Though I situate the prob-

lem slightly differently than he does, Issacharoff and I are both trained 

on a problem that scholars from various disciplines have long 

tracked.40 This lends further confirmation to its significance. 
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