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ABSTRACT

Under Bowles v. Seminole RockU Go'rts [ill Fefer to \n \Fministr\ti&e \CenGy’s inter)reT
tation of rules that the agency produced. For decades, Seminole Rock deference was an un-
controversial part of the administrative law landscape. But recently, the doctrine has come
under siege. Drawing on concerns about the flexible structure of the administrative state, crit-
ics of the doctrine have won an increasingly sympathetic ear in the Supreme Court and in
Congress. This Essay suggests that any reform of Seminole Rock should be driven by three
principles: Fidelity to congressional intent, avoidance of undesirable side effects, and careful
targeting of a clear problem. It goes on to argue that these goals can best be satisfied by tai-
loring deference to the context created by each regulatory regime. For courts, this would mean
looking to guideposts in the underlying statutes that authorize agency action. For Congress,
this would mean specifying the level of deference on a statute-by-statute basis. The resulting
context-specific Seminole Rock regime would avoid many of the pitfalls that have plagued
past reform efforts while placing the doctrine on a proper footing.
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I. INTRODUCTION

Applying Seminole Rock deference,1 courts have deferred to agency
interpretations of agency rules for decades.2 For most of its existence,
the doctrine was uncontroversial. Although various justices had regis-
tered concerns in particular cases,3 the basic concept of deference to
agency interpretations appeared to be on solid footing.

A law review article, of all things, undermined the stability of this
framework. Drawing on broader concerns about the flexible structure
of the administrative state, Professor John Manning argued that Sem-
inole Rock was uniquely problematic because it allowed agencies to
combine the powers of lawmaking and law interpretation: Agencies
were interpreting rules that the agencies themselves had written.4

This idea eventually captured the imagination of conservative reform-
ers, and several justices and members of Congress have declared that
they are ready to revisit the doctrine.5 As this Essay goes to press, the
Supreme Court is poised to decide whether to overrule Seminole Rock
altogether.6

But any Seminole Rock reform must be pursued cautiously. Admin-
istrative deference doctrines are generally described as being
grounded in presumptions about congressional intent, and any reform
by the courts should be rooted in the text or structure of relevant stat-
utes.7 Reforms, whether by Congress or the courts, must also be care-
fully designed to avoid unintended consequences given the close rela-
tionships between administrative law doctrines.8 And to be effective,
reform must be targeted at a clearly-identified problem.9 A sweeping

1. As discussed below, the deference doctrine is named for Bowles v. Seminole Rock & Sand
Co.M <=: 2.4. ;1I Q19;:P. 3he term “Seminole Rock deference” is used interchangeably with
the term “Auer deferenceM” so named for Auer v. Robbins, 519 U.S. 452 (1997).

2. See infra Part II.A.
3. See, e.g.M 4halala &. Fuernsey Bem’l Hosp.M :1; 2.4. 89M 1I= Q199:P QO’ConnorM

J., dissenting); Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 518 (1994) (Thomas,
J., dissenting).

4. See generally John F. Manning, Constitutional Structure and Judicial Deference to
Agency Interpretations of Agency Rules, 96 COLUM. L. REV. 612 (1996) [hereinafter Manning,
Constitutional Structure and Judicial Deference].

5. See infra Part II.B.
6. See Kisor v. Wilkie, 139 S. Ct. 657 (2018).
7. See infra Part III.A.
8. See infra Part III.B.
9. See infra Part III.C.
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action overturning Seminole Rock would be difficult to square with
these principles.

This Essay proposes a more tailored approach. Instead of adopting
a one-size-fits-all rule compelling one particular deference regime (or
lack thereof) for all agencies and rules, any reform by Congress should
grant or deny deference to particular agencies in particular contexts,
based on the unique considerations that apply in each context.

Similarly, courts determined to reform the doctrine without con-
gressional action should evaluate each organic statute giving rise to
each regulatory scheme.10 For example, courts could look to the text
and structure of Section 10(b) of the Securities Exchange Act of 193411

and hold that the Securities and Exchange Commission is not enti-
tled to Seminole Rock deference in its interpretation of any rules it
issues under that statute. At the same time, courts could look to the
text and structure of the National Labor Relations Act12 and hold that
the National Labor Relations Board is entitled to deference in its in-
terpretation of rules issued under that statute. The resulting deci-
sions would be limited to particular regulatory regimes and would
avoid sweeping pronouncements about core doctrines, as well as at-
tendant unintended consequences that are difficult to cabin. This ap-
proach would also allow for judicial decisions that draw on guideposts
in the organic statutes, and thus would have a plausible grounding
in congressional intent. While the general Administrative Procedure
Act (APA) is open-textured and does not clearly support a particular
level of judicial scrutiny,13 certain regulatory statutes, such as the
Securities Exchange Act of 1934, are a rich source of statutory clues.14

And the statutory approach would limit opportunities for gamesman-
ship by reducing each agency’s certainty that it will recei&e deference
and creating the potential for remedies targeted at particularly re-
calcitrant agencies.

This context-specific approach draws its inspiration from United
States v. Mead Corp.,15 a case in which the Supreme Court limited the
related doctrine of Chevron deference16 by holding that it only applies
when features of the statutory scheme support its application. While
many draw inspiration from Mead in proposing reforms for Seminole

10. See infra Part IV.
11. See Securities Exchange Act of 1934, 15 U.S.C. § 78j(b) (2012).
12. See National Labor Relations Act, 29 U.S.C. §§ 151-169 (2012).
13. Manning, Constitutional Structure and Judicial Deference, supra note 4, at 636; see

also Cass R. Sunstein & Adrian Vermeule, The Unbearable Rightness of Auer, 84 U. CHI. L.
REV. 297, 303 (2017).

14. See infra Part IV.B.
15. 533 U.S. 218 (2001).
16. See generally Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837

(1984).
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Rock,17 the typical approach is to draw a direct parallel between the
deference regimes. Chevron involves deference to agency interpreta-
tions of statutes, and Mead refined the limitations on Chevron by look-
ing primarily to features of the statutory scheme. Seminole Rock in-
volves deference to agency interpretations of regulations, and many
reformers seek to impose limitations on Seminole Rock by looking ei-
ther to features of the regulation being interpreted or to the interpre-
tation itself.

Two examples highlight the focus on regulations or interpreta-
tions. Professor Kevin O. Leske suggests limiting Seminole Rock def-
erence by imposing a structure modeled on Chevron in which a court
would decide whether to defer to an agency’s interpretation of a regK
ulation by looking to features of the regulation and interpretation:
“As in ChevronM when faced with an agency’s interpretation of its regK
ulation, the first step would be to determine whether the regulation
is ambiguous. If ambiguous, the second step would be to apply four
ob@ecti&e factors to the deference (uestions.”18 These four questions
are based on the agency’s interpretation: “Q1P the administrati&e
agency’s stated intent at the time of the regulation’s promulgation$
(2) whether the interpretation currently advanced has been consist-
ently held; (3) in what format the interpretation appears; and (4)
whether the regulation merely restates or 1parrots’ the statutory lanK
guage.”19 Similarly, Professor Matthew C. Stephenson and Miri Po-
goriler consider three possible limits on Seminole Rock that turn on
the nature of the regulation and the agency interpretation20: 1)
whether the rule is a mere placeholder;21 2) whether deferring would
create a retroactivity problem;22 and 3) the form in which the agency
issues the interpretation.23

But there are problems with basing the level of deference on char-
acteristics of the regulation or interpretation. Unlike inferences from

17. See, e.g., Matthew Mezger, Essay, Using Interpretive Methodology to Get Out from
Seminole Rock and a Hard Place, 84 GEO. WASH. L. REV. 1335, 1341-42 (2016); Michael P.
Healy, The Past, Present and Future of Auer Deference: Mead, Form and Function in Judicial
Review of Agency Interpretations and Regulations, 62 U. KAN. L. REV. 633, 634-35, 678
(2014); Matthew C. Stephenson & Miri Pogoriler, Seminole Rock’s Dom\in, 79 GEO. WASH.
L. REV. 1449, 1452 (2011).

18. Kevin O. Leske, Between Seminole Rock and a Hard Place: A New Approach to
Agency Deference, 46 CONN. L. REV. 227, 275 (2013).

19. Id.
20. Stephenson & Pogoriler, supra note 17, at 1466. Stephenson and Pogoriler also dis-

cuss a fourth factor—the division of rulemaking and adjudicative authority—but use this
factor to assign deference to one agency rather than another instead of denying deference
altogether. Id. at 1502-03.

21. Id. at 1470-71.
22. Id. at 1481.
23. Id. at 1496.
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statutory text and structure, they cannot claim to be grounded in con-
gressional intent, except in the most attenuated and fictive sense.
And they do not lend themselves to modesty—they would change
Seminole Rock across the board along with the incentives created for
all rulemaking administrative agencies instead of calibrating Semi-
nole Rock’s application to particular regulatory regimes. Drawing in-
ferences from the text and structure of the organic statutes would
avoid these pitfalls.

Other reformers have sought to ground changes to the doctrine in
congressional enactments but have unfortunately focused on the
wrong statute. Justice Scalia originally framed an attack on Seminole
Rock in terms of &ague rhetoric about “fundamental principlesM”24 then
moved to a generaliRed &iew about Congress’s likely intentM25 and fi-
nally arrived at a theory based on the text and structure of the APA.26

2nfortunatelyM the “open-ended” pro&isions of the A7A do not send a
clear signal about the propriety of deference, at least not without im-
posing a @udge’s “own sensibilities” regarding separation of powers on
the A7A’s general language.27 Only Justice Thomas appears to believe
that Seminole Rock deference—along with much of the administrative
state—is actually unconstitutional,28 but without constitutional rheto-
ric, it is hard to justify reading a general position on the propriety of
deference into the APA.

Instead of resorting to constitutional rhetoric to impose content on
the APA and rule on the propriety of Seminole Rock deference across
all regulatory schemes, courts should look to the particular statutes
that create and structure individual regulatory regimes. Under such
an approach, decisions are likely to be less interesting—there will be
fewer plaintive citations to long-dead political philosophers—but
they will be better grounded in actual legal materials.

24. Talk Am., Inc. v. Mich. Bell Tel. Co., 564 U.S. 50, 68 (2011) (Scalia, J., concurring).
25. Decker v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 619 (2013) (Scalia, J., concurring in

part and dissenting in partP Q“3he theory of Chevron (take it or leave it) is that when Con-
gress gives an agency authority to administer a statute, including authority to issue inter-
pretive regulations, it implicitly accords the agency a degree of discretion, which the courts
must respect, regarding the meaning of statute. . . . While the implication of an agency power
to clarify the statute is reasonable enough, there is surely no congressional implication that
the agency can resol&e ambiguities in its own regulations.”P. Eustice 4calia’s approach in
Decker—invoking principles grounded in the Constitution to justify a presumption about
congressional intent—mirrors the approach of Professor Manning. See Manning, supra note
4M at 618 Q“V3The 4upreme Court should re@ect Seminole Rock’s presumption that the delegaK
tion of rulemaking power to an agency implicitly gives the agency a concomitant right to
construe its own rules authoritati&ely.”P.

26. Perez v. Mortg. !ankers Ass’nM 1<: 4. Ct. 1199M 1=11 Q=I1:P Q4caliaM E.M concurringP.
27. Manning, Constitutional Structure and Judicial Deference, supra note 4, at 636; see

also Sunstein & Vermeule, supra note 13, at 303.
28. See Perez, 135 S. Ct. at 1225 (Thomas, J., concurring).
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In addition to developing a new approach to Seminole Rock, the
resulting discussion highlights an important theme in this area of
the law. Critics of Seminole Rock often deploy constitutional rhetoric
to justify their preferred outcome even when they are unwilling to
claim as a matter of constitutional law that their preferred outcome
is required.29 Constitutional rhetoric is fun—opinions about Locke,
Montesquieu, and Blackstone are enjoyable to write and to read—but
such rhetoric is ultimately empty unless backed by a real constitu-
tional provision.30

This Essay proceeds as follows: First, it provides background on
Seminole Rock deference and the rise of its opposition.31 Second, it
identifies principles that should guide any attempt at reform: Obedi-
ence to Congress’s signalsM attention to unintended conse(uencesM and
careful identification of a well-identified problem.32 Finally, it suggests
that these principles would be best implemented by tailoring deference
to the features of the particular regulatory regime at issue,33 and it
identifies certain features to guide the analysis.34

II. BACKGROUND

A. Seminole Rock and the Growth of Deference

Even before the Supreme Court fully accepted the administrative
state,35 it expressed a measure of deference to agency interpretations
of agency rules. For example, in 1933, the Court explained that an
agency “was without competence by any decision it might make to fix
the meaning of [a] phrase as used by Congress or the courts. It had

29. See, e.g., Manning, Constitutional Structure and Judicial Deference, supra note 4,
at 632-<< Qacknowledging that courts ha&e accepted the combination of “legislati&eM execu-
ti&eM and @udicial functions” in administrati&e agencies but suggesting that the concept of
separation should be enforced); Gillian E. Metzger, The Supreme Court 2016 Term E Fore-
word: 1930s Redux: The Administrative State Under Siege, 131 HARV. L. REV. 1, 44 (2017)
Qnoting that @udicial critics of doctrines like deference often in&oke “constitutional concernsM”
“VyTet this express in&ocation is rarely accompanied by sustained constitutional analysis—
perhaps because . . . few Justices seem willing to embrace the rollback in national adminis-
trative government that the posited antimony of separation of powers and contemporary
national administrati&e go&ernment would seem to entail.”P.

30. See John F. Manning, Separation of Powers as Ordinary Interpretation, 124 HARV.
L. REV. 1939, 2039-40 (2011) [hereinafter Manning, Separation of Powers] (suggesting that
the Framers adopted specific provisions regarding allocation of authority, and that Congress
is free to structure the government as long as it does not violate these provisions).

31. See infra Part II.
32. See infra Part III.
33. See infra Part IV.A.
34. See infra Part IV.B.
35. See generally -. Coast Hotel Co. &. 7arrishM <II 2.4. <99 Q19<9P$ Humphrey’s Hx’r

v. United States, 295 U.S. 602 (1935). Following the lead of other commentators, this Essay
assumes that the basic outlines of the modern administrative state are constitutionally valid.
See Manning, supra note 4, at 632.
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power, however, to interpret its own rules and any phrase contained
in them.”36

This concept received its canonical formulation in the 1945 case of
Bowles v. Seminole Rock.37 In that case, the Court confronted a dispute
about the interpretation of a regulation issued by the Office of Price
Administration, an agency charged with administering a scheme of
wartime price controls.38 The Court accepted the interpretation offered
by the Administrator, explaining:

The intention of Congress or the principles of the Constitution in
some situations may be relevant in the first instance in choosing
between various constructions. But the ultimate criterion is the ad-
ministrative interpretation, which becomes of controlling weight un-
less it is plainly erroneous or inconsistent with the regulation. The
legality of the result reached by this process, of course, is quite a
different matter.39

In other words, under Seminole Rock, the administrative agency
had the power to determine the meaning of the regulation as long as
that meaning could be fairly supported by the text of the regulation.
But once the regulation’smeaning was settled, it would remain subject
to judicial review to ensure that it was consistent with the authorizing
statutes and the Constitution.

Soon after, Congress enacted the APA, the critical statute at the
center of modern administrative law.40 The APA provided for judicial
re&iew of agency acti&ities and stated that “VtTo the extent necessary
to decision and when presented, the reviewing court shall decide all
relevant questions of law, interpret constitutional and statutory pro-
visions, and determine the meaning or applicability of the terms of
an agency action.”41

36. Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 325 (1933). Alt-
hough Norwegian Nitrogen is largely a case about the 3ariff Commission’s construction of
a statuteM the (uoted language came in the Court’s discussion of the proper interpretation
of “VaT rule of the Commission.” Id. at 324. Interestingly, the Court expressly compared
deference to agencies’ constructions of statutes with deference to agencies’ constructions
of their regulations and concluded that the latter was less problematic. Id. at 325; cf. infra
Part IV.

37. 325 U.S. 410, 413-14 (1945).
38. Id.
39. Id. at 414 (emphasis added).
40. Administrative Procedure Act, Pub. L. No. 79-404, 60 Stat. 237 (1946).
41. 5 U.S.C. § 706 (2012). The APA also structured agency actions. The core distinction

in the APA is between rules and orders. See Bowen v. Georgetown Univ. Hosp., 488 U.S. 204,
216 (1988) (Scalia, J., concurring) (describing the distinction between rules and orders as the
“dichotomy upon which the most significant portions of the A7A are based”P. 5ules are typiK
cally general statements of prospective effect and are created through a quasi-legislative
process; orders are statements based on pre-existing law and are created through adjudica-
tions. See id.
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In the years following the APA, the courts continued to apply Sem-
inole Rock deference to agency interpretations of agency rules. For ex-
ample, in the 1948 case of L. Gillarde Co. v. Joseph Martinelli & Co.,
the First Circuit Court of Appeals deferred to the Department of Agri-
culture’s interpretation of its regulation:

Upon consideration of the petition for rehearing and the briefs sub-
mitted, we think that since the Department has interpreted its reg-
ulation in a manner which it thinks necessary to carry out the pur-
poses of the [Perishable Agricultural Commodities Act of 1930], and
since the interpretation has been adhered to for over ten years, it
should not be disregarded. Under these circumstances we hold that
we should not substitute our interpretation merely because our orig-
inal thought was that such a drastic interpretation is not needed to
carry out the intent of the Act. 3he Department’s interpretation is
not plainly erroneous; it is a possible and reasonable interpretation
of the regulation, even if not the only possible one.42

Although the bulk of such statements were offered in the context
of price regulations adopted in wartime, judicial acceptance of the
doctrine was not limited to the wartime context.43 L. Gillarde was a
1948 case; the face of the opinion did not reference the war; the rele-
&ant statuteM regulationsM and interpretations all predated America’s
entry into World War II;44 and the dispute was about one private
party’s re@ection of rotten cantaloupes deli&ered by another pri&ate
party.45

It is possible to read such cases as uncritically expanding Seminole
Rock beyond the narrow context that justified it, thus rendering the
development of the doctrine suspect.46 But a more neutral description
may be that courts did not take the opportunities they had to cabin
Seminole Rock or limit it to its particular facts. The most obvious ex-
planation is that courts saw no reason to do so.

Seminole Rock was eventually joined by other deference doctrines.
In Chevron U.S.A. Inc. v. Natural Resources Defense Council Inc.,47 the

42. L. Gillarde Co. v. Joseph Martinelli & Co., 169 F.2d 60, 61 (1st Cir. 1948).
43. For an opposing view, see Sanne H. Knudsen & Amy J. Wildermuth, Unearthing

the Lost History of Seminole Rock, 65 EMORY L.J. 47, 65, 66, 66 n.108 (2015) (arguing that
Seminole Rock deference was essentially confined to the wartime context until the 1960s and
1970s). Other cases also applied Seminole Rock deference without obvious reference to war-
time considerations. See, e.g., Armstrong Co. v. Walling, 161 F.2d 515, 517 (1st Cir. 1947)
(invoking Seminole Rock deference with respect to an interpretation by the Administrator of
the -age and Hour Di&isionM 2nited 4tates Department of LaborM in a case regarding “the
makingM wrapping and deli&ery of sandwiches”P.

44. L. Gillarde Co., 169 F.2d at 61.
45. L. Gillarde Co. v. Joseph Martinelli & Co., 168 F.2d 276, 277-78 (1st Cir. 1948),

amended by 169 F.2d 60 (1st Cir. 1948).
46. Knudsen & Wildermuth, supra note 43, at 47.
47. 467 U.S. 837 (1984).
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4upreme Court announced that courts should defer to an agency’s inK
terpretation of a statute that the agency is charged with administering.
Under ChevronM if a “court determines . . . the statute is silent or am-
biguous with respect to the specific issue, the question for the court is
whether the agency’s answer is based on a permissible construction of
the statute.”48 As the Court later explained in Brand XM “statutes
within an agency’s @urisdiction to administer are delegations of authorK
ity to the agency to fill the statutory gap in reasonable fashion. Filling
these gaps . . . involves difficult policy choices that agencies are better
e(uipped to make than courts.”49 Chevron deference applies “e&en if
the agency’s reading differs from what the court belie&es is the best
statutory interpretationM”50 and even if the court had previously an-
nounced its preferred interpretation in a judicial precedent.51

In Seminole Rock itself, the Court indicated that it would defer to
an agency’s interpretation of its own rules and suggested that agencies
would remain constrained by an independent analysis of congression-
ally-imposed limits in statutes.52 With the Chevron doctrine, the Court
appeared to go further, allowing agencies to shape the interpretation
of the very statutes that empower them.53

The Supreme Court continued its embrace of Seminole Rock in the
post-Chevron era. In an opinion for a unanimous Court in Auer v. Rob-
bins,54 Justice Scalia applied Seminole Rock deference: “!ecause the
salary-basis test is a creature of the 4ecretary’s own regulationsM his
interpretation of it is, under our jurisprudence, controlling unless
1plainly erroneous or inconsistent with the regulation.’ ”55 3he Court’s
embrace of deference was so uncritical and enthusiastic—the Court
deferred even though the agency’s interpretation was announced in a
legal brief56—that the phrase “Auer deference” became synonymous
with Seminole Rock deference.57

48. Id. at 842-43.
49. Aat’l Cable) 3elecomm. Ass’n &. !rand , Internet 4er&s.M :;: 2.4. 969M 98I Q=II:P.
50. Id.
51. Id. at 982-83.
52. Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945).
53. See City of Arlington v. FCC, 569 U.S. 290, 297 (2013) (under Chevron, courts must

defer to agency interpretations e&en on (uestions of the agency’s statutory “@urisdiction”P.
54. 519 U.S. 452 (1997).
55. Id. at 461 (quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 359

(1989)).
56. Id. at 462.
57. Professor Jeffrey A. Pojanowski has urged that this conflation of standards is a mis-

take. In his view, Seminole Rock was far less deferential and was based on an intellectual
framework in which the intent of the agency that authored the regulation merely had signif-
icant persuasive weight; by contrast, Auer was based on a Chevron-style concept in which
the agency has policy-making discretion where regulations are ambiguous. See Jeffrey A.
Pojanowski, Revisiting Seminole Rock, 16 GEO. J.L. & PUB. POL’Y 87 (2018).
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B. New Concerns and a Drive Toward Reform
While Seminole Rock deference had been strengthened in some re-

spects, it was also coming under increasing scrutiny. In Thomas Jef-
ferson University v. Shalala,58 Justice Thomas authored a four-justice
dissent criticiRing a “hopelessly &ague” regulationM which he saw as
an unfortunate byproduct of incentives in administrative law.59 He
found the agency’s proposed interpretation of the regulation “unworK
thy of deference” under Seminole Rock.60 In Shalala v. Guernsey Me-
morial Hospital,61 Eustice O’Connor authored a four-justice dissent
urging that the agency’s interpretation was inconsistent with the unK
derlying statutory regime and so could not be saved by deference.62

In Eustice O’Connor’s view, the statute required the agency to set re-
quirements for reimbursements by regulation$ under the agency’s
proffered interpretation, there would be no regulation addressing the
issue.63

These concerns were treated as one-off issues. But in an unusually
influential law review article,64 Professor John F. Manning diagnosed
them as symptoms of a broader problem—a diagnosis which he pack-
aged in constitutional rhetoric.65 In a Chevron case, an agency would
interpret a law written by Congress.66 By contrast, in a Seminole Rock
case, an agency would interpret a rule that the agency itself had writ-
ten.67 To Manning, this made Seminole Rock deference uniquely prob-
lematic: Agencies were allowed to unite the two powers of lawmaking
and law-exposition with minimal judicial oversight.68 This perceived
violation of separation of powers norms had pernicious effects, includ-
ing encouraging agencies to promulgate vague rules to enhance their
discretion and power in future interpretations.69

58. 512 U.S. 504 (1994).
59. Id. at :=: Q3homasM E.M dissentingP Q“It is perfectly understandableM of courseM for an

agency to issue vague regulations, because to do so maximizes agency power and allows the
agency greater latitude to make law through adjudication rather than through the more
cumbersome rulemaking process. Nonetheless, agency rules should be clear and definite so
that affected parties will ha&e ade(uate notice concerning the agency’s understanding of the
law.”P.

60. Id. at 528.
61. 514 U.S. 87 (1995).
62. Id. at 1I9 QO’ConnorM E.M dissentingP.
63. Id.
64. See Sunstein & Vermeule, supra note 13, at 297 n.4 (describing Manning’s article,

infra note 4M as the “seminal articleM with a host of original and ingenious arguments that
appear to have inspired the attack on Auer”P.

65. Manning, Constitutional Structure and Judicial Deference, supra note 4, at 614-17.
66. Id. at 639.
67. Id.
68. Id. at 654.
69. Id. at 655.



2019] SEMINOLE ROCK REFORM 425

Though it took some time for them to attract the attention of the
4upreme CourtM 7rofessor Banning’s ideas e&entually gripped the
Court’s conser&ati&e wing. Justice Scalia had been one of the most fer-
vent proponents of administrative deference, but in 2011 he issued an
opinion citing Banning’s article and stated that he was “increasingly
doubtful” of the &alidity of Seminole Rock.70 In 2013, Justice Scalia
mo&ed past doubtsM declared “[e]nough is enoughM” and urged re@ection
of the doctrine.71 Chief Justice Roberts and Justice Alito stated that
they would welcome a case squarely presenting the question of Semi-
nole Rock’s &alidity.72

In Perez v. Mortgage Bankers Association,73 a trio of opinions
pressed the point. Justice Alito again expressed doubts about Seminole
Rock, stating that he looked forward to a case that would allow the
Court to revisit it.74 Justice Scalia again urged that the Court should,
by abandoning Auer, overturn Seminole Rock.75 And Justice Thomas
entered the fray, issuing a remarkable opinion arguing, on originalist
grounds, that Seminole Rock was unconstitutional.76

Newly-appointed justices similarly expressed deep skepticism of
deference doctrines.77 Various members of Congress have also ex-
pressed interest in abolishing Seminole Rock. The House passed a bill
that would have watered down Seminole Rock deference across all re-
gimes, and Senators have proposed comparable pieces of legislation.78

In the midst of this ferment, the Supreme Court has granted a certio-
rari petition squarely presenting the question of whether Seminole
Rock and Auer should be overturned.79

70. Talk Am., Inc. v. Mich. Bell Tel. Co., 564 U.S. 50, 68 (2011) (Scalia, J., concurring).
71. Decker v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 616 (2013) (Scalia, J., concurring in

part and dissenting in part).
72. Id. (Roberts, C.J., concurring).
73. 135 S. Ct. 1199 (2015).
74. Id. at 1210-11 (Alito, J., concurring).
75. Id. at 1211-13 (Scalia, J., concurring).
76. Id. at 1=1< Q3homasM E.M concurringP. Eustice 3homas’s opinion in Perez was one of

a broader set of opinions in the October 2014 Term, in which Justice Thomas sought to ar-
ticulate an originalist view of administrative law. For an insightful analysis of these opin-
ions, see Brian Lipshutz, Justice Thomas and the Originalist Turn in Administrative Law,
125 YALE L.J. F. 94 (2015), http://www.yalelawjournal.org/forum/justice-thomas-and-the-
originalist-turn-in-administrative-law [https://perma.cc/5UQ5-B2V8].

77. See infra Part III.B.2 (discussing opinions by then-Judge Gorsuch); Kevin O. Leske,
Wishful Thinking? Justice Gorsuch and the Future of the Seminole Rock/Auer Deference
Doctrine, 36 YALE J. ON REG.: NOTICE & COMMENT (July 30, 2018), http://yalejreg.com/
nc/wishful-thinking-justice-gorsuch-and-the-future-of-the-seminole-rockauer-deference-doc
trine-by-kevin-o-leske/ [https://perma.cc/5J5J-54DD] (discussing Justice Gorsuch and then-
Eudge Ca&anaugh’s &iewsP.

78. See Christopher J. Walker, Essay, Modernizing the Administrative Procedure Act,
69 ADMIN. L. REV. 629 (2017).

79. 7etition for a-rit of CertiorariM Cisor &. O’ 5ourkeM 869 G.<d 1<6I (No. 18-15), cert.
granted sub nom. Kisor v. Wilkie, 139 S. Ct. 657 (2018).
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III. PRINCIPLES FOR ADMINISTRATIVE LAW REFORM

There is clearly an appetite for reform, but unless reform is handled
carefully, it could prove counterproductive. This Part identifies three
principles that should guide any reform effort: 1) any reform by the
courts should be rooted in the underlying statutes instead of a free-
wheeling common-law approach; 2) reforms, whether by the courts or
by Congress, should also take account of potential consequences in
other areas of administrative law; and 3) reforms should be addressed
to specific, clearly identified targets.

A. Reforms Should be Rooted in Statutes

Arguments about administrative law doctrine often have a com-
mon-law flavor. Positions are grounded in loose estimations of practi-
cal concerns or in philosophy purportedly grounded in constitutional
theory (though not the Constitution itself). At a minimum, reformers
should seek to move toward statutory text and structure. In so doing,
they are likely to discover unanticipated benefits.

1. Problems with the Common Law Approach
Although sometimes cast in the language of statutory interpretation,

the critics of Seminole Rock are not doing statutory interpretation in
any traditional sense. Instead of emphasizing statutory text, structure,
or history, they adopt a common law approach—frankly attempting to
weigh competing practical considerations, such as agency incentives80

and philosophical ideas framed at a high level of generality.81

This is not an uncommon approach,82 but it is a problematic one. To
begin, there is an obvious empirical issue—while it is possible to make

80. See, e.g., Perez, 135 S. Ct. at 1212 (Scalia, J., concurring) (urging that Seminole Rock
is misguided in part because it gi&es agencies an incenti&e to “write substanti&e rules more
broadly and vaguely, leaving plenty of gaps to be filled in later, using interpretive rules un-
checked by notice and comment”P.

81. For example, Professor Manning urges that Chevron abandoned the calibrated ap-
proach to deference that prevailed at the time the APA was enacted and thus cannot be
justified on an originalist understanding of the APA. See Manning, Constitutional Structure
and Judicial Deference, supra note 4, at 624-26. As a result, he urges that deference doctrines
must be grounded in particular constitutional values, such as a desire for substantive poli-
cies to be set by (relatively) politically-accountable agencies instead of unelected, life-tenured
judges. Id. He then urges that this value is outweighed in the Seminole Rock context by other
constitutional values, such as the separation of powers. Id. at 631. This philosophical weigh-
ing of high-level values is not based on the text or structure of the relevant statutes.

7rofessor Banning’s premise is also arguably out of dateM gi&en the 4upreme Court’s
move toward a more calibrated approach to Chevron deference in United States v. Mead
Corp., 533 U.S. 218, 219 (2001). With Mead, the Court has moved to the type of approach
that prevailed at the time of the APA.

82. See Gillian Metzger, Auer as Administrative Common Law, 36 YALE J. ON REG.:
NOTICE & COMMENT (Sept. 21, 2016), http://yalejreg.com/nc/auer-as-administrative-common-
law-by-gillian-metzger/ [https://perma.cc/XN2H-3Y5B]; see also Mead Corp., 533 U.S. at 241
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vague conjectures about practical effects, it is difficult to get a real
sense of how these issues play out in the real world.83 Indeed, a recent
analysis of over 1,200 rules has suggested that deference to agency in-
terpretations did not cause agencies to adopt vague regulations—con-
tradicting the empirical claim at the heart of the case against Seminole
Rock.84

More fundamentally, administrative deference doctrines are gener-
ally defended as being based on presumptions about congressional in-
tent85a justification that ought to call for greater concern about Con-
gress’s handiwork. It is also strange to complain that Seminole Rock
deference allows agencies to wield both legislative and judicial power86

and then call on courts to behave like a legislature in inventing a new
doctrinal approach.87

The abandonment of typical tools of statutory interpretation is par-
ticularly striking in the case of judges with originalist commitments.
For example, the late Justice Scalia defended Chevron on the ground
that it was consistent with the practices that prevailed when the APA
was enacted.88 In other words, Justice Scalia supported Chevron be-
cause the original public meaning of the text of the APA incorporated

(Scalia, J.M dissentingP Q“3here is some (uestion whether Chevron was faithful to the text of
the Administrati&e 7rocedure Act QA7APM which it did not e&en bother to cite.”P$ Fillian H.
Metzger, Foreword, Embracing Administrative Common Law, 80 GEO. WASH. L. REV. 1293,
1301-04 (2012) (urging that deference doctrines have always had a judicially-created, com-
mon law character).

83. Professors Sunstein and Vermeule emphasize a particular strand of this problem,
which they call “the sign fallacy.” 4unstein ) /ermeuleM supra note 13, at 300. Critics of
Seminole Rock tend to “identify the likely sign of an effect and then . . . declare victory,
without examining its magnitude—without asking whether it is realistic to think that the
effect will be significant.” Id.

84. See Daniel E. Walters, The Self-Delegation False Alarm: Analyzing AuerDeferenGe’s
Effects on Agency Rules, 119 COLUM. L. REV. 85, 142 (2019).

85. See Stephen Breyer, Judicial Review of Questions of Law and Policy, 38 ADMIN. L.
REV. 363, 370 (1986); Antonin Scalia, Judicial Deference to Administrative Interpretations of
Law, 1989 DUKE L.J. 511, 517 (1989); John F. Manning, Tribute, Essays in Honor of Justice
Stephen G. Breyer: Chevron and the Reasonable Legislator, 128 HARV. L. REV. 457, 458
(2014) [hereinafter Manning, TributeT Q“H&ery framework used by the Court for determining
the availability of deference has rested on a legal fiction about presumed legislati&e intent.”P.
But see Perez, 135 S. Ct. at 1224 (Thomas, J., concurring) (urging that deference cannot be
@ustified on congressional intent groundsM “because Congress lacks authority to delegate the
power”P.

86. Manning, supra note 4, at 654.
87. Strikingly, some of the harshest critics of Seminole Rock are also the strongest pro-

ponents of rigid textualism. See Manning, Separation of Powers, supra note 30 (arguing that
courts should permit Congress to structure the government except where expressly prohib-
ited by the constitutional text); John F. Manning, The Absurdity Doctrine, 116 HARV. L. REV.
2387 (2003) (criticizing doctrine that judges can depart from statutory text where it leads to
absurd results).

88. Perez, 135 4. Ct. at 1=1= Q4caliaM E.M concurringP Q“V3The rule of Chevron, if it did not
comport with the APA, at least was in conformity with the long history of judicial review of
executi&e actionM where 1VsTtatutory ambiguities . . . were left to reasonable resolution by the
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the Chevron-style deference recognized at the time of the A7A’s adopK
tion. Though there are real questions as to when Seminole Rock def-
erence as it is currently practiced was devised,89 Seminole Rock itself
similarly predated the APA. Yet Justice Scalia was prepared to set
aside this understanding of the statute’s meaning based on arguK
ments first advanced in a law review article published fifty years af-
ter the APA was enacted.90 This seems to be the realization of the
precise threat Eustice 4calia once warned about: “[U]nder the guise
or even the self-delusion of pursuing unexpressed legislative intents,
common-law judges will in fact pursue their own objectives and de-
sires, extending their lawmaking proclivities from the common law
to the statutory field.”91

Justice Scalia tried to address these concerns but was not terribly
persuasive. First, Justice Scalia sought to root his approach in the
text of the APA. 6uoting the A7A language pro&iding that a “review-
ing court shall . . . interpret constitutional and statutory provisions,
and determine the meaning or applicability of the terms of an agency
actionM”92 Eustice 4calia urged that the “Act thus contemplates that
courts, not agencies, will authoritatively resolve ambiguities in stat-
utes and regulations.”93 But this argument begs the essential ques-
tion. As 7rofessors 4unstein and /ermeule ha&e notedM “the stateK
ment that the court shall 1interpret’ (uestions of law is not decisi&e
in favor of independent judicial review, if it is also the case that under
organic statutes, the correct interpretation of law depends on the
\CenGy’s inter)ret\tion of l\[.”94 The essential question is whether
courts should apply the rule of Seminole Rock when they interpret
regulations. APA text ordering courts to interpret regulations cannot
resolve that question.

Second, Justice Scalia urged that Chevron deference was justified by
a long history of courts deferring to agency interpretations of statutes

Hxecuti&e.’ ” Qalteration in originalP Q(uotingMead Corp., 533 U.S. at. 243)); Mead Corp., 533
U.S. at 241-42. This is not a uniquely originalist approach. The legal process school, cham-
pioned by Hart and 4acksM similarly urged the merits of “reading general language as sub@ect
to assumed but unexpressed qualifications in terms of customary defenses or other limiting
policies of the law.” BanningM Tribute, supra note 85, at 467 (quoting HENRY M. HART,
JR. & ALBERT M. SACKS, THE LEGAL PROCESS 1124, 1192 (William N. Eskridge, Jr. & Philip
P. Frickey eds., Foundation Press 1994) (1958)).

89. See Knudsen & Wildermuth, supra note 43, at 65-66.
90. See Sunstein & Vermeule, supra note 13M at =99 n.; Qdescribing Banning’s articleM

supra note ;M as containing “original and ingenious arguments that appear to ha&e inspired
the attack on” Seminole Rock).

91. Antonin Scalia, Common-Law Courts in a Civil-Law System: The Role of United
States Federal Courts in Interpreting the Constitution and Laws, in A MATTER OF
INTERPRETATION: FEDERAL COURTS AND THE LAW 17-18 (1997).

92. Perez, 135 S. Ct. at 1211 (Scalia, J., concurring) (quoting 5 U.S.C. § 706).
93. Id.
94. Sunstein & Vermeule, supra note 13, at 303-04.



2019] SEMINOLE ROCK REFORM 429

and claimed that the long history was not present with respect to Sem-
inole Rock deference.95 However, it is not clear how much history Justice
Scalia would have required. Seminole Rock was part of the corpus juris
at the time of the A7A’s enactment.96 In addition, Congress has
amended the APA sixteen times since its enactment97 and has routinely
enacted and amended organic regulatory statutes in the decades since.
The background understanding of Seminole Rock deference has been in
place for each of these enactments.98

The open-textured nature of the APA and the variety of novel prob-
lems presented by the administrative state may make it impossible to
plausibly ground deference doctrine in the precise wording of that stat-
ute.99 But that is hardly an excuse for abandoning normal principles of
statutory interpretation in favor of a common law approach driven by
newly invented concerns.

2. Statutory Interpretation and its Benefits
Courts have also disclaimed the authority to go beyond the relevant

statutes in setting requirements for agency policymaking. In the wa-
tershed case of Vermont Yankee Nuclear Power Corp. v. Natural Re-
sources Defense Council, Inc.,100 the Supreme Court held that a review-
ing court cannot “impose upon the agency its own notion of which pro-
cedures are 1best’ or most likely to further some &agueM undefined pubK
lic good.”101 Instead, courts can only enforce the procedural require-
ments imposed by Congress in statutes like the APA.102 This approach
has paid dividends in the Seminole Rock context.

95. Perez, 135 S. Ct. at 1212 (Scalia, J., concurring).
96. Cf. Scalia, supra note 85, at 16-17 Q“We simply assume, for purposes of our search

for 1intentM’ that the enacting legislature was aware of all those other laws. . . . We look for a
sort of 1ob@ectified’ intent—the intent that a reasonable person would gather from the text of
the law, placed alongside the remainder of the corpus juris.”P.

97. See Walker, supra note 78, at 633-34.
98. This point is separate from, but complementary to, the observation that Seminole

Rock’s progeny are statutory precedents entitled to heightened stare decisis effect. See Hal-
liburton Co. &. Hrica 7. Eohn GundM 1<; 4. Ct. =<98M =;11 Q=I1;P Q“3he principle of stare
decisis has special force in respect to statutory interpretation because Congress remains free
to alter what we ha&e done.” Qinternal (uotation marks omittedPP. It is not clear how much
force the conservative wing of the Court would give to stare decisis in this context. For ex-
ample, in one opinion joined by Justices Scalia and Alito, Justice Thomas urged that alt-
hough Congress could overrule a precedent by statuteM the precedent was merely “@udge-
made law” that the Court had a responsibility to correct itself. Id. at 2426 (Thomas, J., dis-
senting). To the extent that Seminole Rock can be dismissed as a judicially-created doctrine,
stare decisis may not be persuasive.

99. See Manning, Constitutional Structure and Judicial Deference, supra note 4, at 636.
100. 435 U.S. 519 (1978).
101. Id. at 549.
102. Id. at 524.
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In Perez v. Mortgage Bankers Association,103 the Supreme Court
considered the Department of Labor’s interpretation of a rule definK
ing the set of employees exempt from federal overtime compensation
provisions. In 2006, the agency interpreted the rule as providing that
mortgage loan officers fell within the exemption and thus were not
covered by overtime compensation requirements; and in 2010, the
agency reinterpreted the rule to provide that mortgage loan officers
did not fall within the exemption and accordingly were covered by
overtime compensation requirements.104 These interpretations were
issued in opinion letters and were not subjected to the notice and
comment process.105

Applying its precedent from Paralyzed Veterans of America v. D.C.
Arena,106 the United States Court of Appeals for the District of Colum-
bia Circuit held in Mortgage Bankers Association v. Perez that the 2010
reinterpretation was invalid.107 In the view of the D.C. Circuit, the
agency could not meaningfully change its interpretation of a rule with-
out undergoing notice and comment.108 This approach had the effect of
freeRing the agency’s initial interpretation of its rule in place.

The Supreme Court reversed, rejecting the Paralyzed Veterans doc-
trine on the ground that it imposed requirements not called for by the
APA.109 Justice Scalia concurred in the judgment in an opinion tinged
with reluctance; he described the D.C. Circuit’s Paralyzed Veterans
doctrine as a “courageous Qindeed, braRenP” attempt to restore a balK
ance upset by Seminole Rock.110 Some of his reluctance seems to have
been shared by the other Justices: Justices Alito and Thomas filed con-
currences that similarly urged reconsideration of Seminole Rock, or of
deference more generally,111 and the majority found it necessary to as-
sure readers that Seminole Rock “deference is not an inexorable com-
mand in all cases.”112

The overall tenor of the Perez opinions seems to reflect a view that
Congress’s commands in the A7A were sadly une(ual to the problems
with Seminole Rock that judges had uncovered by reasoning in the
common law mode. But a closer look suggests that the statutory ap-
proach is stronger than the justices recognized. If the problem with

103. 135 S. Ct. 1199 (2015).
104. Id. at 1204-05.
105. Id. at 1205.
106. 117 F.3d 579 (D.C. Cir. 1997).
107. Bortg. !ankers Ass’n &. 7ereRM 9=I G.<d 966 QD.C. Cir. =I1<P.
108. Id. at 967-68.
109. See 7ereR &.Bortg. !ankers Ass’n, 135 S. Ct. 1199, 1206-07 (2015).
110. Id. at 1212 (Scalia, J., concurring).
111. Id. at 1210-11 (Alito, J., concurring in part); id. at 1213 (Thomas, J., concurring).
112. Id. at 1208 n.4 (majority opinion).
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Seminole Rock was a lack of notice to regulated parties, then Paralyzed
Veterans would be a sound doctrine, because no agency could suddenly
reinterpret a rule. But if the real problem is self-delegation, as many
of the justices who were critical seem to believe, Paralyzed Veterans
was perverse. It allowed the very people at the agency who decided to
issue an unclear rule to lock in an interpretation, binding any future
agency decision-makers.113 Now that Paralyzed Veterans has been
struck down, agency officials who issue unclear rules must live with
the risk that a future administration will interpret the rule in a way
they find distasteful.114

In other words, the statutory scheme created an incentive to issue
clear rules and avoid the self-delegation problems that trouble the crit-
ics of Seminole Rock. By contrast, the judge-made, common law ap-
proach of Paralyzed Veterans actually exacerbated those problems. Per-
haps Congress could have weighed the issues differently in the APA,
emphasizing notice over self-delegation and adopting a rule like that of
Paralyzed Veterans. !ut the A7A “enacts a formula upon which opposK
ing social and political forces ha&e come to restM”115 and it is both perilous
and inappropriate for judges to second-guess that balance.

B. Reforms Should Take Account of Undesirable Consequences
A second principle to guide reform is attention to undesirable con-

sequences. Administrative law doctrines exist in a dense tangle of in-
terconnected rules; changing one doctrine can lead to destructive re-
sults elsewhere. As Justice Jackson once observed in a different con-
text: “3o pull one misshapen stone out of the grotesque structure is
more likely simply to upset its present balance between adverse inter-
ests than to establish a rational edifice.”116

Congress should consider these issues when altering administrative
law regimes. To the extent that the governing statutes permit judges to
consider practical concerns,117 judges should also be attentive to the po-
tential for broader consequences. This point can be illustrated by study-
ing three recent examples in which reforms led to issues elsewhere.

113. Stephenson & Pogoriler, supra note 17, at 1478.
114. This effect may create a major incentive for agencies to be clear in their rules. See

Sunstein & Vermeule, supra note 13M at <I9 Q“One administration might well want to ensure
that its successor will not be allowed, with the aid of AuerM to shift from a prior position.”P$
cf. Aaron Nielson, Sticky Regulations, 85 U. CHI. L. REV. 85 (=I18P Qasserting that agencies’
goals are often best served by taking a position that cannot be changed quickly).

115. Vermont Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, 435 U.S. 520, 523
(quoting Wong Yang Sung v. McGrath, 339 U.S. 33, 40 (1950)).

116. Michelson v. United States, 335 U.S. 469, 486 (1948).
117. See supra Part III.A. The text of the APA actually appears to require judges to go slow

in rendering rulings on administrative actions. See Aneil Kovvali, TBe APA’s !\ll for L'FiGi\l
Minimalism, 36 YALE J. ON REG.: NOTICE & COMMENT (Oct. 15, 2017), http://yalejreg.com/
nc/the-apas-call-for-judicial-minimalism-by-aneil-kovvali/ [https://perma.cc/R974-8KLZ].
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1. Limits on Chevron Created an Incentive to Use Seminole Rock
As discussed above,118 in Chevron USA, Inc. v. Natural Resources

Defense Council, the Supreme Court declared that courts should defer
to an agency’s reasonable resolution of an ambiguity in a statute that
the agency administers. This represented a significant transfer of in-
terpretive authority from the courts to administrative agencies.119 In
United States v. Mead Corp.,120 the Supreme Court took some of that
authority back, limiting the circumstances where Chevron deference
is available. This created an incentive to obtain deference through the
alternative route of issuing empty rules and claiming the benefit of
Seminole Rock.

In Mead, the Court considered whether to extend Chevron defer-
ence to the U.S. Customs 4er&ice’s resolution of an issue regarding the
proper classification of day planners. The majority explained that the
essential question for the courts was whether “Congress would expect
the agency to be able to speak with the force of law” on the issue; if so,
deference was appropriate.121 To decide this question, courts were to
examine “the agency’s generally conferred authority and other statu-
tory circumstances.”122 The majority explained that Congress had en-
acted a “great &ariety” of statutes administered by agenciesM and that
the proper approach was to show respect for Congress’s handiwork by
trying “to tailor deference to &ariety.”123 Applying this approach, the
Court decided that the full measure of Chevron deference was not ap-
propriate in that case by looking to the structure of the relevant or-
ganic regulatory statute.124

Justice Scalia penned a vigorous dissent.125 The majority had noted
that Eustice 4calia’s “first priority o&er the years has been to limit and
simplifyM”126 and Eustice 4calia’s dissent reflected that priority. He urged
that courts should accord Chevron deference to all authoritative agency
interpretations, and he protested that the Mead ma@ority had “largely
replaced” the clear rule of Chevron “with that test most belo&ed by a
court unwilling to be held to rules (and most feared by litigants who

118. Supra Part II.
119. Chevron USA, Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 837-38 (1984).
120. 533 U.S. 218 (2001).
121. Id. at 229.
122. Id.
123. Id. at 236-37.
124. Id. at 231-32. The Court decided that the interpretation should be evaluated under

a less deferential standard—e&aluating the agency’s position based on its persuasi&eness—
in light of its expertise. Id. at 221.

125. Id. at 239 (Scalia, J., dissenting).
126. Id. at 236 (majority opinion).



2019] SEMINOLE ROCK REFORM 433

want to know what to expect): th’ol’ 1totality of the circumstances’
test.”127

Justice Scalia also cannily observed that the combination of Mead
and Seminole Rock could lead to unhelpful outcomes by changing stra-
tegic incentives. Mead would make agencies uncertain of their ability
to command deference when they sought to resolve statutory ambigu-
ities.128 But under Seminole Rock and its progeny, judges would still
“defer to reasonable agency interpretations of their own regulaK
tions.”129 Justice Scalia observed that the combination of Mead and
Seminole Rock would create a “high incenti&e to rush out barebonesM
ambiguous rules construing statutory ambiguities, which they can
then in turn further clarify through informal rulings entitled to judi-
cial respect.”130

The Court would soon confront this precise agency tactic in Gon-
zales v. Oregon.131 In Gonzales, the Court was presented with the
question of whether the Controlled Substances Act forbade the pre-
scription of drugs for purposes of assisted suicide. Under the statute,
this inquiry turned on whether the drugs had a “currently accepted
medical use” and a prescription was “issued for a legitimate medical
purpose . . . in the course of professional practice.”132 In urging that
it was not legitimate to use controlled substances to assist suicide,
the Attorney General pointed to his interpretation of a regulation,
which requires that prescriptions only be issued “for a legitimate
medical purpose by an individual practitioner acting in the usual
course of his professional practice.”133

3he Court refused to defer to the Attorney Feneral’s interpretation
of this regulatory language:

Simply put, the existence of a parroting regulation does not change
the fact that the question here is not the meaning of the regulation
but the meaning of the statute. An agency does not acquire special
authority to interpret its own words when, instead of using its ex-
pertise and experience to formulate a regulation, it has elected
merely to paraphrase the statutory language.134

Justice Scalia again dissented, this time in an opinion joined by Chief
Justice Roberts and Justice Thomas.135 In Eustice 4calia’s &iewM there

127. Id. at 241 (Scalia, J., dissenting).
128. Id. at 246.
129. Id.
130. Id.
131. 546 U.S. 243, 244 (2006).
132. Id. at 257 (quoting 21 U.S.C. §§ 812(b), 830(b)(3)(A), 802(21)).
133. Id. at 256 (quoting 21 C.F.R. § 1306.04 (2005)).
134. Id. at 257.
135. Id. at 275 (Scalia, J., dissenting).
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was no exception to Seminole Rock for regulations that parroted stat-
utory language; certainly the Court had cited no precedent suggesting
there was one.136And e&en if the Court’s inno&ation were acceptedM “the
Regulation does not run afowl Qso to speakP of the Court’s newly inK
vented prohibition of 1parrotingM’ ” since it actually clarified certain
statutory ambiguities.137

In sum, the Court in Mead sought to limit Chevron deference. Be-
cause of the relationship between Chevron and Seminole Rock, this
limitation created an incentive for agencies to engage in empty rule-
makings that would do nothing to resolve statutory uncertainty but
would give the agencies options under Seminole Rock. Controlling this
undesirable consequence required a further alteration of doctrine: An
exception to Seminole Rock that some have criticized as unworkable.138

The problem should not be overstated—the consequence was antici-
pated, and both Mead and Seminole Rock were flexible enough to con-
trol it. But the episode illustrates the need for reformers to attend to
broader consequences.

2. Limits on Retroactive Rules Created an Incentive to Use
Adjudication

In Bowen v. Georgetown University Hospital,139 the Supreme Court
announced another doctrine that created the potential for unin-
tended consequences—a prohibition on retroactive rules. This cre-
ated an incentive for agencies to use adjudications, which could re-
duce notice to regulated parties and destroy valid reliance interests.
According to some, controlling this consequence has required further
reform.140

In Bowen, the Court considered the validity of a retroactive rule
issued by the Secretary of Health and Human Services.141 Although
the statute authorized certain retroactive adjudications,142 the Court
held that it did not authorize retroactive rulemaking and struck down
the rule.143 Justice Scalia authored a concurring opinion centered on
the distinction:

136. Id. at 277.
137. Id. at 278-80.
138. Commentators ha&e (uestioned the courts’ ability to apply the Gonzales anti-par-

roting principle. See Stephenson & Pogoriler, supra note 17, at 1469-71. I have argued else-
where that this concern is misguided, and that the Gonzales anti-parroting rule is a practical
and sensible limitation on the reach of Seminole Rock. See Aneil Kovvali, Seminole Rock and
the Separation of Powers, 36 HARV. J.L. & PUB. POL’Y 849, 863-64 (2013).

139. 488 U.S. 204 (1988).
140. See infra notes 149-68 and accompanying text.
141. Id. at 206.
142. Id. at 209.
143. Id. at 213.
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Rule making is agency action which regulates the future conduct of
either groups of persons or a single person; it is essentially legislative
in nature, not only because it operates in the future but also because
it is primarily concerned with policy considerations. . . . Conversely,
adjudication is concerned with the determination of past and present
rights and liabilities.144

Eustice 4calia acknowledged that an ad@udication could ha&e “future
as well as past legal consequences, since the principles announced in
an adjudication cannot be departed from in future adjudications with-
out reason.”145 !ut he insisted that “VaTd@udication deals with what the
law was$ rulemaking deals with what the law will be.”146 As a result,
Eustice 4calia urged that although retroacti&ity was “not only permisK
sible but standard” in adjudication,147 it was presumptively improper
in rulemaking.148

Bowen thus leaned heavily on a strict distinction between rule-
making (which is presumptively prospective) and adjudication
(which is presumptively retroactive).149 This distinction could create
an incentive for agencies to use adjudications to announce policy
choices, because that approach would give those choices immediate
effect.

In a series of opinions, then-Judge Neil Gorsuch stated his belief
that this precise scenario had come to pass and announced yet an-
other sweeping reform meant to control the consequences. Under 8
U.S.C. § 1255(i)(2)(A), as of 2012, the Attorney General has discretion
to grant lawful residency status to an individual who entered the
country illegally. A separate section—8 U.S.C. § 1182(a)(9)(C)(i)(I)—
prevents certain persons who have entered the country illegally more
than once from obtaining lawful residency unless they remain out-
side the 2nited 4tates for “more than 1I years.” In Padilla-Caldera
I, the Tenth Circuit concluded that the best reading of these sections
was that the Attorney Feneral’s discretion under the first pro&ision
was not limited by the second provision.150

144. Id. at 218-19 (Scalia, J., concurring) (quoting U.S. DEP’T OF JUSTICE, ATTORNEY
GENERAL’S MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT 13-14 (1947)).

145. Id. at 216-17 (emphasis added).
146. Id. at 221.
147. Id. IndeedM Eustice 4calia suggested that “ad@udication could not be purely prospec-

ti&eM since otherwise it would constitute rulemaking.” Id. While this position has some sup-
port in judicial opinions, it is not obvious from the face of the APA. See 5 U.S.C. § 554(e)
(2012) (authorizing declaratory adjudications).

148. Bowen, 488 U.S. at 224.
149. Id. at 209, 213-14.
150. Padilla-Caldera v. Gonzales, 426 F.3d 1294, 1298 (10th Cir. 2005), amended and

s')erseFeF on reB’C by 453 F.3d 1237 (10th Cir. 2006).
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In a different matter, the Board of Immigration Appeals, in In re
Briones,151 issued an order concluding that the Attorney Feneral’s disK
cretion under the first provision was limited by the second. In Padilla-
Caldera IIM the 3enth Circuit acknowledged that the agency’s interpreK
tation was reasonable (despite the conflict with Padilla-Caldera I) and
deferred to the agency under Chevron and Brand X.152

In De Niz Robles v. Lynch,153 the Tenth Circuit confronted the ques-
tion of what interpretation applied between the decision in Padilla-
Caldera I and the decision in Briones. In an opinion by then-Judge
Gorsuch, the Tenth Circuit held that Briones should not apply to such
applicants.154 Such an application would mean giving the adjudication
in Briones retroactive effect, because individuals made decisions based
on Padilla-Caldera I but would be judged in accordance with the
harsher rule of Briones.155

Judge Gorsuch found such retroactivity unacceptable.156 While Bri-
ones was an adjudication, Judge Gorsuch concluded that

[f]orm . . . can’t obscure the fact that an agency exercising its Chev-
ron step two/ Brand X powers acts in substance a lot less like a ju-
dicial actor interpreting existing law and a good deal more like a
legislative actor making new policy—certainly as much like a legis-
lator as the rulemaking agency in Bowen—and thus fairly subject
to the same presumption of prospectivity that attaches there.157

It would often be difficult to determine whether adjudications were
covert exercises of legislative power,158 but the exercise was necessary.
Applying Bowen’s strict distinction between rulemaking and ad@udicaK
tion “would create a strange incenti&e for [agencies] to eschew the
Court’s stated preference for rulemaking—and render Bowen easily
e&aded.”159

In a later decision, Judge Gorsuch extended the reasoning. In
Gutierrez-Brizuela v. Lynch,160 the 3enth Circuit held that “Briones
went into effect in this circuit only when this court handed down Pa-
dilla-Caldera II,” the decision holding that Briones was valid.161

151. 24 I. & N. Dec. 355 (BIA 2007).
152. Padilla-Caldera v. Holder (Padilla-Caldera II), 637 F.3d 1140, 1402 (10th Cir.

2011).
153. 803 F.3d 1165 (10th Cir. 2015).
154. Id. at 1172.
155. Id. at 1168-69.
156. Id. at 1172.
157. Id. at 1173.
158. Id. at 1174.
159. Id. at 1173.
160. 834 F.3d 1142 (10th Cir. 2016).
161. Id. at 1145.
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A full evaluation of Judge Forsuch’s opinions is unnecessary,162 but
two points stand out. To begin, the approach blurs the distinction be-
tween rulemakings and adjudications. His opinions were surely right
to observe that the distinction between the procedures of rulemaking
and adjudication does not align precisely to the distinction between
the powers of lawmaking and law interpretation.163 But the result of
an adjudication must be justified by pre-existing rules and statutes,
while a rulemaking can (of course) make new rules. If the Tenth Cir-
cuit did not believe that Briones was justified by the legal materials
already in place, it could and should have rejected it in Padilla-Cal-
dera II. Judge Gorsuch muddled this distinction by creating a new cat-
egory—adjudications equivalent to rulemakings—which could not be
identified through any straightforward formula. The lack of a clear
formula could have unfortunate consequences, such as encouraging
agencies to craft orders in a manner that avoids general statements
and fails to provide guidance to other parties.164

The approach also raises uncomfortable separation of powers is-
sues, as it requires courts to step outside of their traditional role of
resolving concrete cases and controversies. If a new agency interpreta-
tion could not be applied unless a court had previously approved it,
courts would have to approve an agency interpretation while declining
to apply the interpretation to the case at hand.165 Such advisory opin-
ions do not fit comfortably into the role of federal courts,166 and they

162. For some thoughtful analyses, see Aaron Nielson, Judge Gorsuch and Chevron Doc-
trine: A Defense, 36 YALE J. ON REG.: NOTICE & COMMENT (Mar. 29, 2017), http://yalejreg.com/
nc/judge-gorsuch-and-chevron-doctrine-a-defense/ [https://perma.cc/L8GU-3KXW]; Asher
Steinberg, Judge Gorsuch and Chevron Doctrine Part II: The Misuse of Precedent, 36 YALE
J. ON REG.: NOTICE & COMMENT (Mar. 28, 2017), http://yalejreg.com/nc/judge-gorsuch-and-
chevron-doctrine-part-ii-the-misuse-of-precedent-by-asher-steinberg/ [https://perma.cc/FXW5-
JR8V]; David Feder, The Administrative Law Originalism of Neil Gorsuch, 36 YALE J. ON
REG.: NOTICE & COMMENT (Nov. 21, 2016), http://yalejreg.com/nc/the-administrative-law-
originalism-of-neil-gorsuch/ [https://perma.cc/572A-L8H3].

163. Cf. Kovvali, supra note 138M at 8:1 Q“VDTespite their beguiling forms, the mechanism
that the agency uses to make decisions is imperfect evidence of the true nature of the power
that the agency is exercising.”P.

164. For example, agencies may attempt to write adjudicative orders narrowly to try to
avoid offending judicial sensibilities; however, this would reduce notice to other parties.
Agencies might also try to rely more heavily on factual findings in adjudications which would
similarly reduce notice and would insulate decisions from review. See Kovvali, supra note
138M at 8:= n.18 Q“VATn agency with control o&er fact-finding can find whatever facts are
needed to justify the outcomes it wishes to reach.”P.

165. Gutierrez-Brizuela, 834 F.3d at 1148.
166. See CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE &

PROCEDURE § <:=9.1 Q<d ed. =I19P Q“3he oldest and most consistent thread in the federal law
of @usticiability is that federal courts will not gi&e ad&isory opinions.”P. As Eudge Forsuch
observed, there are contexts in which prospective decisions are rendered. Faced with the
task of regulating officials, courts have evolved a system of prospective decisionmaking
through the qualified immunity doctrine. Gutierrez-Brizuela, 834 F.3d at 1148. The point fits
within a critique of his approach: Prospective statements are not necessarily an exercise of
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are arguably inconsistent with the text of the Administrative Proce-
dure Act.167

In sum, the Supreme Court sought to limit agency power in Bowen
by limiting retroactive rulemakings. To ensure the integrity of this
prohibition and eliminate any incentive for agencies to proceed
through adjudications, Judge Gorsuch found it necessary to make sig-
nificant changes to other areas of administrative law.168 These changes
could in turn have unfortunate consequences.

3. Limits on Seminole Rock Could Create an Incentive to Use
Adjudication

Reforming Seminole Rock could also have unintended conse-
quences. For example, Professor Aaron Nielson has observed that
Seminole Rock does not exist in a vacuum.169 Seminole Rock has the
effect of further empowering agencies that choose to undertake rule-
making.170 Weakening Seminole Rock would reduce the incentive to
use rulemaking instead of adjudications.

Under a precedent generally dubbed Chenery II, agencies have dis-
cretion to make policy either through adjudication or through rule-
making.171 If an agency chooses to set policy through adjudication,
courts will generally defer to it.172 Similarly, if an agency chooses to set
policy by promulgating then interpreting rules, courts will still gener-
ally defer to it under Seminole Rock. Limiting Seminole Rock would
shatter this symmetry and create an incentive for agencies to proceed
by adjudication (which would allow them to obtain deference) instead
of rulemaking.173 If agencies acted on this changed incentive, the result
would be a net loss for those who seek to increase notice to regulated
parties given the inherently ex post nature of adjudication.174

legislative power—courts are issuing prospective statements even though they are not entitled
to wield legislative power—and they are invaluable when filling a regulatory function.

167. The judicial review provision of the APA only authoriRes a “re&iewing court” to deK
cide a “relevant (uestionVT of law” “VtTo the extent necessary to decision and when presented.”
5 U.S.C. § 706 (2012) (emphasis added). Addressing issues unnecessary to resolution of the
case at hand would arguably be inconsistent with this statutory command.

168. Of course, Judge Gorsuch might have taken a more modest approach, emphasizing
issues of notice and reasonable reliance instead of highlighting a purported structural issue.
Cf. infra Part III.C.1.

169. See Aaron L. Nielson, Beyond Seminole Rock, 105 GEO. L.J. 943 (2017).
170. Id.
171. SEC v. Chenery Corp., 332 U.S. 194, 207 (1947).
172. See id.; United States v. Mead Corp., 533 U.S. 218, 230, 230 n.11 (2001).
173. Nielson, supra note 169, at 982-85.
174. Id. at 985-89. It is far from obvious that substitution toward adjudication would be

undesirable. A formal adjudication entails “extensi&e hearing and participation rights as
well as significant constraints on the agency’s decisionmaking process.” 4tephenson ) 7oK
goriler, supra note 17, at 1485-86; see also Knudsen & Wildermuth, supra note 43, at 85.
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Professor Nielson thus suggests that reforms to Seminole Rock
should be accompanied by broader reforms designed to “tame” Chenery
II, such as limiting deference to agency interpretations announced in
adjudications175 and bolstering fair notice requirements.176

The general pattern is the same as for the other examples of limits
on Chevron and limits on retroactive rules. Reform in one area of ad-
ministrative law produces undesired consequences which may require
reforms in other areas of administrative law. But it does differ from
the other examples in the magnitude of the potential consequences.
Chenery II is a core administrative law doctrine that was issued in the
early days of the APA. It reflects recognition of Congress’s policy judg-
ment to allow agencies to choose whether to set precise requirements
ex ante through rulemaking or to flesh out requirements ex post
through adjudication.177 Undermining the doctrine is likely to have fur-
ther consequences.

C. Reforms Should Have a Clearly-Identified Target

The potential for unintended consequences shows the importance
of identifying a clear target and crafting precise solution. But much of
the analysis in the administrative law space has an impressionistic
feel. Reformers deploy constitutional rhetoric without clearly making
the argument that constitutional law requires their preferred results,
they make practical arguments without providing data to justify their
empirical claims, and they use separation of powers language to de-
scribe problems relating to notice. These issues affect much of the dis-
course around Seminole Rock reform.

1. Administrative Law Arguments Often Have an Unclear Basis,
Leading to Untargeted Remedies

For all of its rhetorical brilliance, then-EudgeForsuch’s analysis for
the Tenth Circuit in De Niz Robles is not entirely clear about the source
of the principle that it applies.178 After conceding that Supreme Court
precedent dispensed with his separation of powers concerns,179 Judge
Gorsuch offered the following puzzling passage:

Agency decisions after formal adjudications may thus be especially deserving of deference.
Adjudications are also more insulated from political interference than rulemakings, which
is a particularly desirable feature if separation of powers is a concern. See Kovvali, supra
note 138, at 869.

175. Nielson, supra note 169, at 992.
176. Id. at 993.
177. See Sunstein & Vermeule, supra note 13, at 313-14.
178. De Niz Robles v. Lynch, 803 F.3d 1165 (10th Cir. 2015) is discussed in greater detail

above. See supra Part III.B.2.
179. De Niz Robles, 803 F.3d at 1171.
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Coming at it from another angleM if the separation of powers doesn’t
forbid this form of decision-making outright, might second-order
constitutional protections sounding in due process and equal protec-
tion, as embodied in our longstanding traditions and precedents ad-
dressing retroactivity in the law, sometimes constrain the retroac-
tive application of its results? We think the answer yes. . . . The
presumption of prospecti&ity attaches to Congress’s own work unK
less it plainly indicates an intention to act retroactively. That same
presumptionM we thinkM should attach when Congress’s delegates
seek to exercise delegated legislative policymaking authority: their
rules too should be presumed prospective in operation unless Con-
gress has clearly authorized retroactive application.180

Read carefully, the passage seems to suggest that the result is driven by
“constitutional protectionsM” but then goes on to suggest that it is merely
a “presumption” about congressional intent at work.181

The confusion makes it difficult to evaluate the reasoning. If it is
merely a statement about congressional intent, can it be disputed us-
ing statutory signals" If soM can such a signal be found in Congress’s
decision to give the agency the ability to resolve issues in adjudica-
tions" After allM by “ancient traditionM” adjudication has entailed retro-
active application of decisions.182

The reasoning is also challenging in a different sense, as it hop-
scotches from admittedly invalid separation of powers complaints, to
rights-based concerns sounding in due process and equal protection, to
a separation of powers remedy. If the issue were due process and fair-
ness to the affected litigants, the court could easily have devised a nar-
rower doctrinal principle that focused on notice and litigants’ reliance
interests.183 Instead, it announced a broad principle that attacked core
administrative law doctrines, like Chevron and Chenery II, by blurring
the line between legislative and adjudicative action.184

2. Seminole Rock Critiques Often Have Unclear Targets

Similar confusions abound in commentary about Seminole Rock.
The latest drive toward reform has been couched in terms of separa-
tion of powers concerns, which are problematic at best; pushed forward

180. Id. at 1171-72.
181. Id. at 1172. This is not a mere slip of the tongue. The court implies elsewhere that

it is enforcing constitutional requirements elsewhere. See id. at 1174 (acknowledging the
difficulty of applying the distinction drawn in the opinion but stating that “the difficulty of
a task is not reason enough to abandon it, especially if it illuminates and aids in the enforce-
ment of underlying constitutional demands”P.

182. Id. at 1170.
183. The opinion did evaluate reliance interests, which were exceptionally strong, but it

was deliberately obscure about what impact the consideration had. See id. at 1175, 1178.
184. See supra Part III.B.2.
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using commentary regarding due process or notice; and ultimately
used to support a separation-of-powers style remedy.

The critics of Seminole Rock insist that the doctrine allows agencies
to combine legislative and judicial power by issuing regulations and
interpreting them.185 But as Professors Sunstein and Vermeule have
obser&edM “[t]hese acti&ities take 1legislati&e’ and 1@udicial’ formsM but
they are exercises of—indeed, under our constitutional structure they
must be exercises of—the 1executi&e 7ower.’ ”186 Sunstein and Ver-
meule also observe that there is a profound mismatch between the ar-
guments being deployed and their target.187 If this type of combination
of activities offends the Constitution, as Justice Thomas has sug-
gested, much of the administrative state would violate the Constitu-
tion as well.188 This claim about constitutional law is not terribly ap-
pealing—it certainly did not seem to appeal to Justice Scalia.189 And
any claim that the principle is incorporated into statutory law must be
qualified at best.190 Yet without such claims, it is hard to see what the
reformers are trying to accomplish.191

One possible answer is that the real concern is a lack of notice to
regulated parties. The separation of powers issues cited by critics are
important only insofar as they create an incentive for agencies to
promulgate vague rules that leave regulated parties unsure of what
conduct will trigger liability, thus depriving them of proper notice.192

In other words, this may be a rights problem disguised as a structural

185. See supra notes 175-188 and accompanying text. As discussed below, these concerns
also do not apply to certain statutory schemes. See infra Part IV.B.1; Kovvali, supra note
138, at 849.

186. Sunstein & Vermeule, supra note 13, at 311 (quoting City of Arlington v. FCC,
569 U.S. 290, 304 n.4 (2013)). Admittedly, this argument smacks of what Professor Paul
B. !ator once derisi&ely called “the theological approach” to separation of powers issues:
It assumes that the powers assigned to an executive agency are executive in nature be-
cause an executive agency is incapable of receiving legislative or judicial power. Paul M.
Bator, The Constitution as Architecture: Legislative and Administrative Courts Under Ar-
ticle III, 65 IND. L.J. 233, 240-41 (1990). But perhaps a formalist objection to Seminole
Rock warrants a formalist response.

187. Sunstein & Vermeule, supra note 13, at 312.
188. Id.
189. Id.
190. See infra Part IV.B.1.
191. At times, Professor Manning suggests that the lack of an enforceable constitutional

norm strengthens the case for imposing a less-deferential system of judicial review. He writes
that such an approach can “ser&e as a constitutional doctrine of second bestM indirectly preK
serving structural norms that the Court will not enforce directly by invalidating acts of Con-
gress.” BanningM Constitutional Structure and Judicial Deference, supra note 4, at 633.
There is some value to this mode of analysis. See Kovvali, supra note 138, at 850. But it is
strange to insist that although the Constitution permits the administrative state, judges
should not go too far and allow the administrative state to function effectively. If a measure
is effective, and if the courts are not prepared to find the measure unconstitutional, it is hard
to see why courts should insist on a less effective approach.

192. See Nielson, supra note 169, at 995-96.
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problem. This type of problem does not require a sweeping structural
remedy, like overturning Seminole Rock across the board—courts can
evaluate the amount of notice afforded to parties on a case-by-case ba-
sis and deny deference where appropriate.193

It is also unclear exactly how the problem should be defined.
There are sometimes sound reasons for articulating a policy in a
relatively vague rule and giving it content through ex post activities
such as adjudications, instead of articulating it in a relatively pre-
cise rule, thus giving it content ex ante through rulemaking.194 “InK
deed, it might sometimes be desirable for agencies to build a bit of
flexibility into their rules by writing them in somewhat open-ended
terms and fleshing them out as the agency gains experience with
implementing the regulatory program.”195 The question of how pre-
cisely to frame a regulation is itself a technical issue, which the Su-
preme Court has repeatedly left to the sound discretion of agencies
as it did in Chenery II.196

As a result, the problem cannot be vagueness in the abstract. A
relatively vague rule can be an appropriate choice and consistent
with congressional intent. The issue must be gamesmanship; that is,
an agency’s decision to use a &ague regulation because of its desire to
abuse Seminole Rock as opposed to a desire to set an optimal policy
based on legitimate criteria. Abolishing Seminole Rock across the
board is not necessary to address this relatively narrow problem.197

To do so could be the administrative law equivalent of breaking a
butterfly upon a wheel.198

193. See, e.g., Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 157 (2012) (re-
fusing to defer where regulated parties could not have inferred meaning); Gonzales v. Ore-
gon, 546 U.S. 243, 257 (2006) (refusing to defer where regulation did not reduce statutory
ambiguity).

In weighing this consideration, it is also worth noting that once an agency has announced
its interpretation of a rule, Seminole Rock deference actually increases the confidence of reg-
ulated entities by giving them confidence that the interpretation will be sustained in court.
Denying deference would diminish their confidence.

194. 7rofessor Louis Caplow uses the terms “rules” and “standards” to distinguish beK
tween precise formulations of policy and relatively imprecise formulations that are given
content ex post. Louis Kaplow, Rules Versus Standards: An Economic Analysis, 42 DUKE L.J.
557, 560 (1992). Kaplow demonstrates that there are situations in which a standard can be
preferableM as when an issue will arise only “rarelyM and in settings that &ary substantially.”
Id. at 563.

195. Stephenson & Pogoriler, supra note 17, at 1459.
196. See id. at 1470; see also NLRB v. Wyman-Gordon Co., 394 U.S. 759, 764 (1969) (plu-

rality opinion); id. at 777-78 (Douglas, J., dissenting); SEC v. Chenery Corp., 332 U.S. 194,
202-03 (1947).

197. Indeed, a more selective approach could be more effective in eliminating incentives
for this type of gamesmanship. See infra Part IV.A.4.

198. With apologies to Alexander Pope. ALEXANDER POPE, EPISTLE TO DR. ARBUTHNOT,
297 (1735).
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IV. CONTEXT-SPECIFIC SEMINOLE ROCK

There is an obvious drive for reform of Seminole Rock doctrine.
The principles identified above indicate that reform must be handled
with a focus on statutory law, an attention to potential unintended
consequences, and a precise targeting on the object of the reform.
These principles support an approach grounded in the individual
statutes that create and structure particular regulatory regimes and
agencies.199

A close examination of regulatory statutes reveals a rich set of stat-
utory guideposts that courts can use to determine whether Seminole
Rock deference is appropriate on a scheme-by-scheme basis.200 For ex-
ample, courts could consult the structure of the Securities Exchange
Act of 1934 in deciding whether the Securities and Exchange Commis-
sion is entitled to deference on its interpretation of rules promulgated
under that statute; courts could consult the structure of the Fair Labor
Standards Act in deciding whether the Department of Labor is entitled
to deference on its interpretation of rules promulgated under that stat-
ute; and so on. This approach would diminish incentives for games-
manship while bringing the deference regime into closer alignment
with the governing statutes.

This analysis is also relevant to any congressional effort to reform
Seminole Rock. Congress should also make decisions about deference
on a scheme-by-scheme basis. While Congress is not obligated to draw
inferences from existing statutes—it is free to write new ones—it
would be wise to consider the judgments incorporated into the existing
statutes when devising a new approach, as well as to consider the dif-
fering impact that deference has in different contexts.

A. Courts Should Look to Guideposts in the Organic Statutes
A context-specific regime would have several advantages. It would

bring statutes to the forefront of the Seminole Rock analysis, it would
allow courts to take a minimalist approach that controls unintended
consequences, and it would allow for closer targeting at specific issues.
To the extent it creates uncertainty, the uncertainty can be useful in
altering agency incentives.

1. The Approach Would Bring Greater Focus on the Statutes
Most obviously, an approach to Seminole Rock reform that is based

on statutory guideposts would bring the focus back to congressional
intent as expressed in the text and structure of relevant enactments.
Instead of using the open-textured nature of the APA as an excuse to

199. See infra Part IV.A.
200. See infra Part IV.B.
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impose a particular political philosophy,201 courts would be encouraged
to consult the relevant materials enacted by Congress in each individ-
ual case.

2. Minimalism Can Help Control Unintended Consequences
Decisions under the regime would also be more tailored than a

sweeping abolition of Seminole Rock and less likely to create undesir-
able consequences. For example, abolishing Seminole Rock would alter
the strategic incentives for different agencies in different ways given
particular features of the statutory schemes they administer.202 Courts
can weigh that concern in deciding whether those particular agencies
should receive deference.
3he approach would also allow courts to “go slow” and gain experiK

ence with the consequences of Seminole Rock reform for individual
agencies. The courts can issue a ruling limited to a specific regulatory
regime and observe the effects before issuing a broader ruling. Courts
can use their experiences to calibrate their level of skepticism of def-
erence. Going slowly and basing decisions on statutory features would
also allow Congress to react to rulings.

Indeed, Congress has arguably already required the courts to move
slowly. The judicial review provision of the APA authorizes courts to
decide only “rele&ant (uestions of law” and only “VtTo the extent neces-
sary to decision and when presented.”203 This language calls for a min-
imalist approach in which courts consider only the issues presented by
the particular cases before them.204 A tailored decision about deference
within the particular regulatory regime at issue in a case is more con-
sistent with this statutory command than a sweeping pronouncement
about deference across the board.

3. The Statutory Approach Would Permit Decisions that Are More
Precisely Targeted on the Problem

Different regulatory regimes present different problems. For exam-
ple, the latest drive toward reform is based on separation of powers
rhetoric.205 But the separation of powers concern only applies to certain
regulatory schemes.206 A scheme-by-scheme approach allows for more
careful targeting at the precise problem.

201. See Manning, Constitutional Structure and Judicial Deference, supra note 4, at 682.
202. See infra Part IV.B.
203. 5 U.S.C. § 706 (2012) (emphasis added).
204. See Kovvali, supra note 117.
205. See supra Part II.B.
206. See infra Part IV.B.1; Kovvali, supra note 138, at 849.



2019] SEMINOLE ROCK REFORM 445

4. Any Uncertainty Would Have Strategic Value
Regimes of this type are often criticized as creating uncertainty.207

In this instance, uncertainty can be productive because agencies writ-
ing rules would be unsure of whether they would be able to obtain def-
erence at a later date. This would reduce any Seminole Rock-related
incentive to write rules in a vague way.208

Admittedly, there would be some undesirable uncertainty for reg-
ulated entities as to whether Seminole Rock applied to an agency in-
terpretation, at least until a body of precedents had been built up.209

But this effect should not be overstated. Few responsible lawyers
would advise a client not to worry about a regulatory interpretation
that is plausibly supported by the text of a rule, even if there is some
chance that deference would not be accorded to the agency’s choice
amongst the plausible alternatives. As a practical matter, uncer-
tainty about the availability of Seminole Rock will thus have limited
consequences. There is also no relevant uncertainty for congressional
drafters—if they are unable to determine what level of deference
would apply, they always have the option of speaking directly to the
deference issue.

A more abstract but related concern is that doctrines of this type
would further a balkanization of administrative law. A context-specific
approach driven by features of particular organic statutes would shift
weight away from core administrative law doctrines toward the vast
and diverse set of regulatory enactments. Taken to an extreme, the
centrifugal forces exerted by such an approach would undermine the
coherence of administrative law and reduce it to the status of a “Law
of the Horse”210: Just as there is little value to a single law school
course that covered cases on the theft of horses, betting on horses, con-
tracts involving horses, transactions secured by property interests in
horses, negligence by horse veterinarians, and the like, there would be
little value to a law school course on administrative law.211 While the

207. See United States v. Mead Corp., 533 U.S. 218, 241 (2001) (Scalia, J., dissenting)
Q“3he Court has largely replaced Chevron, in other words, with that test most beloved by a
court unwilling to be held to rules (and most feared by litigants who want to know what to
expectP: th’ol’ 1totality of the circumstances’ test.”P$ Aaron AielsonM Cf. Auer v. Robbins, 21
TEX. REV. L. & POL. 303, 306 (2017) (noting that although Justice Scalia was eager to over-
turn Seminole Rock deferenceM “VhTe was not going to @ettison a bright-line test in favor of a
mushy balancing test.”P.

208. Of course, agencies could still have legitimate policy-based reasons for writing a
relatively vague rule. See supra notes 190-92 and accompanying text.

209. See Kaplow, supra note 194M at 6I: Q“V-Then indi&iduals are risk a&erseM their bearK
ing of risk is socially undesirable. Because individuals tend to be less well informed concern-
ing standards, they may bear more risk under standardsM which would fa&or rules.”P.

210. See Frank H. Easterbrook, Cyberspace and the Law of the Horse, 1996 U. CHI. LEGAL
F. 207, 208-18 (1996).

211. Id.
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cases covered would be linked by a common feature, an effort to stress
that feature would do little to illuminate the relevant and dispositive
principles.

But even in that extreme scenario, there would be few costs. If Con-
gress finds the backdrop too confusing to legislate against, it can al-
ways specify the desired level of deference when it passes new organic
statutes or updates existing regimes. Also, it would be easier for Con-
gress to manage the process on a scheme-by-scheme basis than if re-
formers managed to abolish core doctrines like Seminole Rock across
the board leaving Congress to pick up the pieces.

B. Statutory Guideposts
Of course, the statutory approach does require some cooperation

from Congress. Unless Congress sends meaningful statutory signals
about the appropriate approach, courts cannot draw inferences from
them. 3here is room for pessimism on this score: “In the deference conK
text, no one on the Court seems to think that the texts of the APA or
the organic acts offer many answers.”212 And indeed, the APA does
seem to be a barren source.213

But a closer look at the variety of organic statutes enacted by Con-
gress shows that there are useful guideposts for reviewing courts to
employ. Several statutory regimes can be understood as incorporating
a congressional command that an agency must put content through a
meaningful rulemaking process. Various statutes do not become oper-
ative until an agency has made rules;214 some deny particular agencies
the ability to conduct adjudications;215 others impose special require-
ments on rulemaking;216 and others still deny agencies enforcement
discretion that could be used to avoid detailed rulemaking.217 These
statutory distinctions reflect congressional judgments that bear on the
propriety of Seminole Rock deference.

1. Primary and Secondary Rules218

Congress has taken different approaches to empowering agencies.
4ome organic statutes adopt a “primary” rule and directly “impose duK
ties” on regulated entities$ such statutes pro&ide that regulated entities

212. Manning, Tribute, supra note 85, at 466.
213. See supra notes 88-90; Sunstein & Vermeule, supra note 13, at 303.
214. See infra Part IV.B.1.
215. See infra Part IV.B.2-B.3.
216. See infra Part IV.B.4.
217. See infra Part IV.B.5
218. This discussion is drawn from Kovvali, supra note 138, at 855.
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“are re(uired to do or abstain from certain actions.”219 An agency does
not need to adopt a legislative rule before enforcing such duties through
civil actions and adjudications. For example, the National Labor Rela-
tions Act directly imposes a duty not to engage in various unfair labor
practices,220 and the National Labor Relations Board is free to enforce
that duty through adjudications alone.221

Other organic statutes adopt a “secondary” rule that confers powers
on an agencyM allowing the agency to “introduce new rules of the priK
mary type.”222 Until an agency exercises this power and adopts a legis-
lative rule through the rulemaking process, there are no duties bind-
ing regulated entities, and there is nothing for the agency to enforce
through civil actions or adjudications. For example, Section 14(b) of
the Securities Exchange Act of 1934 is a secondary statute that makes
it unlawful for certain persons “to gi&eM or to refrain from gi&ing a
proxy” “in contra&ention of such rules and regulations as the [Securi-
ties and Exchange] Commission may prescribe.”223 Until the Securities
and Exchange Commission (SEC) promulgates a rule through rule-
making, there are no legal duties for the agency to enforce under the
secondary statute.

The distinction between primary and secondary statutes has im-
portant implications for the application of Seminole Rock deference.
First, the separation of powers criticism of Seminole Rock is not appli-
cable to agency action under a primary statute. Rulemaking under a
primary statute is not an exercise of legislative power—the statute it-
self creates duties that the agency is empowered to enforce through
actions and adjudications. Instead, rulemaking under a primary stat-
ute is merely interpretation of the statutory duties, which affords
greater clarity to regulated entities. As a result, agency interpreta-
tions of agency rules under primary statutes do not combine legislative
power with interpretive power; it is interpretation all the way down.
By contrast, rulemaking under a secondary statute is an exercise of
legislative power—it creates duties where no duties were present be-
fore. As a result, agency interpretations of agency rules under second-
ary statutes do combine different types of power. This suggests that
Seminole Rock deference is more appropriate for agency interpreta-
tions of rules promulgated under primary statutes than for agency in-
terpretations of rules promulgated under secondary statutes.

219. H.L.A. HART, THE CONCEPT OF LAW 81 (Paul Craig ed., Oxford Univ. Press 3d ed.
2012).

220. See 29 U.S.C. § 158 (2012).
221. NLRB v. Bell Aerospace Co.M ;16 2.4. =69M =9; Q199;P Q“V3The choice between ruleK

making and ad@udication lies in the first instance within the !oard’s discretion.”P.
222. HART, supra note 219, at 81.
223. 15 U.S.C. § 78n(b)(1) (2012) (emphasis added).
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Second, the vagueness arguably encouraged by Seminole Rock is
more destructive with respect to secondary statutes. Although a
vague rule promulgated under a primary statute fails to resolve stat-
utory uncertainty, vague rules under a secondary statute create un-
certainty. When an agency promulgates a vague rule under a primary
statute, it is merely failing to relinquish a power given to it by Con-
gress. By contrast, a vague rule under a secondary statute amounts
to self-delegation, because it creates options for the agency that did
not exist previously.

Third, the risk that reform will prompt strategic substitution of
rulemaking for adjudication224 is somewhat less acute with respect to
secondary statutes. When an agency is acting under a secondary stat-
ute, adjudications are not a complete substitute for rulemaking: until
the agency has promulgated a rule; there is no duty for the agency to
apply or interpret in an adjudication.225 The agency must use rulemak-
ing to create duties for the agency to apply through adjudications. As
a result, denying Seminole Rock deference to interpretations of rules
promulgated under secondary statutes will be somewhat less likely to
drive the agency toward adjudications.

Finally, enactment of a secondary statute should be understood as
a congressional command to the agency to promulgate a precise rule,
which would weigh against application of Seminole Rock deference.226

A secondary statute obligates the agency to engage in rulemaking be-
fore it can proceed. There would be few legitimate reasons to insist on
such rulemaking if it were not possible for the agency to formulate a
relatively precise rule.227 If no precise rule were possible, the agency
would inevitably go through the empty ritual of promulgating a vague
rule before engaging in the real work of giving meaning to the law
through adjudications or enforcement actions. Assuming Congress
would not insist on empty formalities, a congressional choice to use a

224. See supra Part III.B.3.
225. See Nielson, supra note 169, at 977.
226. See Stephenson & Pogoriler, supra note 20M at 1;81 Q“-here Congress has estabK

lished a system in which the agency lacks the power to act until it first promulgates a valid
set of legislative rules, it is usually reasonable to suppose that Congress intends for those
rules Qand their interpretationP to be knowable in ad&ance.”P.

227. Legislators might use a secondary statute to take credit for solving a problem while
making agencies responsible for tough choices. This point can be framed in either pessimistic
or optimistic terms. The approach allows legislators to play politics and shift blame. See
Stephenson & Pogoriler, supra note 20, at 1461 n.52. But this is hardly a legitimate ra-
tionale. One stronger justification is that the approach also allows legislators to place deci-
sions in the hands of expert technocrats who will not be swayed by the “sewer talk” that
governs ordinary legislative deliberations. See CASS R. SUNSTEIN, SIMPLER: THE FUTURE OF
GOVERNMENT 4-5 (2013); see also Stephenson & Pogoriler, supra note 20M at 1:I1 Q“IndeedM
sometimes the whole point of delegation to agencies is to insulate certain decisions from the
vicissitudes of day-to-day politics; that is why we have (and the courts have upheld) inde-
pendent agencies in the first place.”P.
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secondary rule amounts to a judgment that precision in rulemaking is
possible. Denying Seminole Rock deference to interpretations of rules
promulgated under a secondary statute would help enforce the con-
gressional command by forcing the agency to put content through the
rulemaking process.

2. Division of Rulemaking and Adjudicative Authority
Some statutes divide rulemaking and adjudicative authority. For ex-

ample, the Occupational Safety and Health Administration (OSHA)
makes rules under the Occupational Safety and Health Act and can in-
itiate enforcement actions.228 However, an independent entity called the
Occupational Safety and Health Review Commission (OSHRC) adjudi-
cates contested actions.229 Although this type of division of responsibility
is rare, Congress has deployed this approach elsewhere.230

Separation of powers concerns may seem to be mitigated by the divi-
sion of authority, suggesting that Seminole Rock deference is less prob-
lematic in the context of a divided regime. However, the Supreme Court
has held that Seminole Rock deference should be accorded to the rule-
making agency in such regimes, not the adjudicative agency.231 This rule
undoes the separation of powers benefits of a divided regime by placing
interpretive power in the hands of the lawmaking agency.232

Even if the Supreme Court reversed course, the existence of a split
administrative regime should weigh against application of Seminole
Rock deference in those situations. First, a divided regime is more than
a signal from Congress that legislators like OSHA should not control
adjudications rendered by adjudicators like OSHRC. It is also a signal
from Congress that adjudicators like OSHRC should not be allowed to
wield legislative authority like that granted to OSHA.233 Deferring to
an ad@udicator’s informal interpretations would allow it to rewrite the
legislator’s rules, albeit within defined limits.234 Denying Seminole
Rock deference altogether would help enforce Congress’s allocation of
responsibilities.

228. See Bartin &. Occupational 4afety ) Health 5e&iew Comm’nM ;99 2.4. 1;;M 1;9-48
(1991).

229. See id.
230. See Stephenson & Pogoriler, supra note 20, at 1497 (collecting examples).
231. See Martin, 499 U.S. at 152-53.
232. See Stephenson & Pogoriler, supra note 20, at 1502-03.
233. It is also far from obvious that the adjudicator is the weaker party in the relation-

ship, and that the courts should work to tip the scales in its favor and achieve balance. An
ad@udicator’s control o&er the fact-finding process gives it substantial power to engineer out-
comes on a case-by-case basis. See Kovvali, supra note 138, at 852 n.18.

234. 3he ad@udicator’s interpretation would still be re@ected if it was “plainly erroneous
or inconsistent with the regulationM” !owles &. 4eminole 5ock & Sand Co., 325 U.S. 410, 414
(1945), or if it ran afoul of other limitations on the deference doctrine.
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Second, in a divided regime, the strategic substitution effect de-
scribed by Professor Nielson235 does not apply—denying Seminole Rock
deference would not cause agencies to shift from rulemaking to making
policy through adjudication, because adjudications are not controlled
by the agency that makes rules.236 As a result, the concern he identifies
with limiting Seminole Rock would not apply in the context of a divided
administrative regime.

Finally, a split enforcement regime may also be taken as a signal
that Congress was especially concerned with separation of powers is-
sues in the particular substantive context. At a minimum, it would
mean that Congress chose not to give an agency a free choice of poli-
cymaking tools. As described above, a decision to give an agency rule-
making and adjudicative power is tantamount to a decision to give
the agency a choice between promulgating precise rules (whose con-
tent is specified ex ante) and promulgating imprecise standards and
giving them content at a later point.237 When Congress divides au-
thority in a particular substantive context, it denies any one agency
this choice, suggesting congressional discomfort with imprecise
standards in that context. This would suggest that Seminole Rock
deference is inappropriate where rulemaking authority is separated
from adjudicative authority.

3. Denial of Adjudicative Authority
Many statutory regimes require agencies to resolve particular ques-

tions through rulemaking rather than through adjudication. Much like
a division of rulemaking and adjudicative authority,238 such a factor
would counsel against application of Seminole Rock deference.

This factor has already entered the discourse on Seminole Rock. For
example, in Shalala v. Guernsey Memorial Hospital,239 the dissenters
urged that deference was not appropriate, flagging that the statute re-
quired the agency to set requirements for reimbursements by regula-
tion.240 Denying deference helps enforce such statutory commands by re-
quiring agencies to put content through the rulemaking process.241

235. See Nielson, supra note 169, at 977; supra Part III.B.3.
236. This does assume that there is no collaboration between rulemaking and adjudica-

tive agencies, but the assumption is justified given the normal degree of insulation provided
to protect the integrity of the adjudicative process. See 5 U.S.C. § 554(d) (2012) (APA provi-
sion providing general rule that adjudicators cannot report up to employees or agents en-
gaged in investigative or prosecuting functions).

237. See supra notes 190-92 and accompanying text.
238. See supra Part IV.B.2.
239. 514 U.S. 87 (1995).
240. Id. at 109.
241. Professor Nielson has also noted that such statutory schemes do not create the pos-

sibility that an agency will substitute away from rulemaking to adjudication if Seminole
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Of course, the factor must be deployed with some care. If Congress
dictates that an agency is the only entity that can bring suit to enforce
a regulation, the agency does have some measure of authority to decide
on a case-by-case basis whether that regulation will be applied.242 In
some respects, that discretion allows the agency to achieve results
comparable to those that could be achieved through adjudication.

4. Statutory Constraints on Rulemaking
Certain agencies are also subject to additional statutory constraints

on rulemaking. For example, the SEC is under a special obligation to
consider effects on “efficiencyM competitionM and capital formation” in
making certain rules.243 When Congress insists that agencies do addi-
tional work to put content through the rulemaking process, it is rea-
sonable to infer that Congress does not want similar content put into
force outside of the rulemaking process.

The inference is particularly clear where the statutory requirements
are designed to foster deliberation or call on agency expertise.3he 4HC’s
obligation to consider financial effects has—somewhat controversially—
been interpreted to require the agency to engage in a cost-benefit anal-
ysis and to defend the quality of that analysis in court.244 By requiring
the SEC to engage in that comprehensive analysis, Congress is making
a statement that the analysis is valuable and cost-justified.245 Further,
the requirement of a comprehensive analysis can be understood as a
statement that Congress only intended to delegate authority to the
agency to the extent that the agency could demonstrate superior exper-
tise or fact-based judgment. The congressional goals to be achieved by
comprehensive analysis and demonstration of expertise are not well
served by the type of informal proceedings that lead to statements that
are candidates for Seminole Rock deference.

5. Denial of Enforcement Discretion
Some organic statutes only allow agencies to bring enforcement ac-

tions,246 while other statutes allow private plaintiffs to bring suit in
federal court.247 If an agency has a monopoly on enforcement, it can

Rock deference is denied. See Nielson, supra note 169, at 977.
242. See infra Part IV.B.5.
243. Bus. Roundtable v. SEC, 647 F.3d 1144, 1148 (D.C. Cir. 2011) (quoting 15

U.S.C. §§ 78c(f), 78w(a)(2), 80a-2(c) (2006)).
244. See John C. Coates IV, Cost-Benefit Analysis of Financial Regulation: Case Studies

and Implications, 124 YALE L.J. 882 (2015) (discussing and critiquing the requirement).
245. Id. at 887-88.
246. E.g.M ;9 2.4.C. % 61<Q@P Q=I1=P Q“Aothing in this section shall be construed to author-

ize any private right of action to enforce any requirement of this section or any regulation
thereunder.”P.

247. E.g., 7 U.S.C. § 25 (2012) (authorizing private suits for violations).
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decide that a rule will not be enforced in a particular circumstance.
When the agency has this type of discretion, it suggests that deference
is appropriate. But when Congress allows entities other than the
agency to enforce agency regulations through private suits, it sends a
strong signal that deference is not appropriate.

To see why, consider a situation in which an agency has a monopoly
on enforcement authority. In such a situation, the agency would have
essentially unreviewable authority to refuse to bring an enforcement
action.248 As a result, the agency would be free to insist upon a narrow
interpretation of the regulation.249 By contrast, authorizing private
suits would mean that an agency’s decision to not bring an enforce-
ment action would not be the final word: Even if the agency does not
sue, someone else might.250

Exclusive enforcement authority also allows an agency to pursue
other strategies. For example, if an agency intends to achieve a partic-
ular result but wants flexibility regarding the details, it could an-
nounce a rule that is far more stringent than the desired outcome. The
agency can then use its enforcement discretion to limit the effect of the
rule to the desired circumstances by declining to bring any actions out-
side of those circumstances. This approach would allow the agency to
achieve flexibility even if it is denied access to Seminole Rock defer-
ence—indeed, limiting Seminole Rock deference might cause agencies
to pursue this suboptimal strategy.251 By contrast, if other entities
could enforce the overly-stringent rule, the agency would not have the

248. See Heckler v. Chaney, 470 U.S. 821, 832 (1985).
249. Kovvali, supra note 138, at 869 n.72. Naturally, the courts could still reject a broad

interpretation of the regulation by dismissing or overturning an enforcement action based
on an aggressive interpretation. The resulting bias in favor of a narrow interpretation of
regulations may be justifiable on substantive grounds, like those captured by the rule of
lenity. Cf. Sunstein & Vermeule, supra note 13M at <I= Q“7erhaps many cases in which agen-
cies seek to benefit from the Auer principle should be resolved against the government, on
the theory that if agencies have not expressly regulated private conduct through a legislative
ruleM the matter is at an end.”P.

250. The point need not be limited to situations in which private suits are authorized. It
also applies to situations where other agencies or state governments can bring suit. Courts
already recognize that a decision to allocate power to several agencies suggests that no one
agency has an authoritative take on certain legal issues. See Gonzales v. Oregon, 546 U.S.
243, 265 (2006) (declining to grant Chevron deference to the Attorney General because the
Attorney Feneral did not ha&e “sole delegated authority under the” relevant statute).

251. Such an approach would impose real costs by allowing the agency to behave arbi-
trarily. To draw a rough analogy, speed limits on American roads are normally so stringent
that no one complies. 3his allows traffic enforcement officers to “be selecti&ely se&ere” and
to use traffic enforcement to pursue other goals. WILLIAM J. STUNTZ, THE COLLAPSE OF
AMERICAN CRIMINAL JUSTICE 3 (The Belknap Press of Harvard Univ. Press 2011). Although
enforcement discretion is plainly executive in nature, it allows the enforcer to exercise the
type of interpretive power that Seminole Rock critics complain of: “V-Tho or what determines
the real speed limits, the velocity above which drivers risk traffic tickets or worse? The an-
swer is: whatever police force patrols the relevant road. Law enforcers—state troopers and
local cops—define the laws they enforce.” Id.
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ability to control the application of the rule and so would lack authority
to determine its practical impact. The overly-stringent rule would be
applied according to its terms.

As a result, a regulatory regime that allows legal questions to be
resolved in different contexts, such as through private suits, suggests
that deference is less appropriate. Admittedly, there are some coun-
tervailing considerations. When an agency is an actual party to a law-
suit, the interpretations it offers may be self-serving efforts to advance
its litigation strategy. But that type of behavior can be—and already
is—identified and policed on a case-by-case basis.252

Courts have taken some tentative steps in this direction, but they
have generally relied on the somewhat abstract and formalistic no-
tion that a judicially-inferred, private cause of action is uniquely
within the @udiciary’s power to control.253 This notion smacks of the
old judicial approach, in which courts believed they had a prerogative
to create and administer private judicial rights of action without
grounding their analysis in the text and structure of the underlying
statutes.254 Moreover, this judicial approach does not reflect the real-
ities of many regimes governing private suits—that they reflect input
and action by all three branches.255

252. See Christopher v. SmithKline Beecham Corp., 567 U.S. 142 , 155 (2011) (noting
that deference is inappropriate when the interpretation is “nothing more than a 1con&enient
litigating position’ ” or a “post hoc rationaliRation”) (quoting Bowen v. Georgetown Univ.
Hosp., 488 U.S. 204, 213 (1988)); cf. Comment, Administrative LawDAuer DeferenceDSev-
enth Circuit Defers to Department of Education Amicus Brief Interpreting Student Loan Reg-
ulationsDBible v. United Student Aid Funds, Inc., 129 HARV. L. REV. 2281, 2287 (2016)
Q“7racticallyM it appears that most @udges already afford less deference to briefs than to more
formal documents.”P.

253. See Janus Capital Grp., Inc. v. First Derivative Traders, 564 U.S. 135, 145 n.8
Q=I11P Qnoting that the Court had “pre&iously expressed skepticism o&er the degree to
which the 4HC should recei&e deference regarding the pri&ate right of action”P$ 7imco
Funds: Pacific Inv. Mgmt Co. v. Mayer Brown LLP, 603 F.3d 144, 151 n.3 (2d Cir. 2010)
Q“-e note at the outset that the 4HC’s &iews on the scope of the judicially created implied
right of action available under § 10b and Rule 10b-: are entitled to little or no deference.”P.
Admittedly, courts have sent somewhat different signals when focusing on the form of the
agency’s articulation of its position. Courts will normally extend Seminole Rock deference
to agency interpretations even if they are announced in amicus briefs in private suits. But
there are exceptions to the principle which could be expanded. See Christopher, 567 U.S.
at 1:: Qacknowledging that courts normally defer e&en when an “interpretation is adK
vanced in a legal brief”$ butM there are exceptionsM as when the interpretation is “nothing
more than a con&enient litigating position” or a “post hoc rationaliRation”P Qinternal citaK
tion omitted).

254. See Alexander v. Sandoval, 532 U.S. 275, 287 (2001) (rejecting the “ancien regime”
of a free-wheeling judicial approach and insisting on clear statutory signals before permit-
ting private suits).

255. See, e.g., Joseph A. Grundfest, Disimplying Private Rights of Action Under the Fed-
eral Securities Laws: The Commission’s A'tBority, 107 HARV. L. REV. 961, 968 (1994) (argu-
ing that private suits under federal securities laws are built on judicial creativity and inac-
tion by both the executive and judiciary).
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6. Practical Considerations
Certain statutory regimes reflect practical judgments that bear on

the propriety of Seminole Rock deference. While these arrangements
send a less powerful signal than the congressional commands dis-
cussed above, they are worthy of consideration.

Some statutory provisions limit judicial review of certain adminis-
trative actions to the United States Court of Appeals for the District of
Columbia Circuit.256 Such statutory provisions are a mild indication
that Seminole Rock deference is less necessary. Deference doctrines
help create uniformity in courts across the country—if all courts na-
tionwide defer to the single interpretation offered by the agency, there
is less room for variation than if each court does what it thinks is
best.257 By concentrating review in a single court, such statutory pro-
visions eliminate this rationale for deference. Such statutory provi-
sions also signal that Congress wanted judicial review to be conducted
by a court with relative expertise in administrative matters, which
suggests a desire for a more searching analysis.

By contrast, many statutes contain safe harbor provisions to ensure
that regulated entities cannot be held liable for conduct taken in the
good faith belief that it was lawful.258 Such provisions support the use
of Seminole Rock deference. They suggest that Congress was aware of
the need for regulatory flexibility in that particular context, and they
limit the potential injustice caused by a non-obvious interpretation of
a rule.

7. Substantive Canons
In certain contexts, courts construe legal texts in a manner that ad-

vances specific substantive preferences. For example, ambiguities in
statutes governing benefits for veterans are normally resolved in veter-
ans’ fa&or,259 and there is authority suggesting the same principle ap-
plies to ambiguities in regulations.260 Courts have struggled to reconcile
this canon with deference to agency interpretations.261

256. Eric M. Fraser et al., The Jurisdiction of the D.C. Circuit, 23 CORNELL J.L. & PUB. POL’Y
1<1M 1;< Q=I1<P Qnoting that a significant number of statutes contain “@urisdictional pro&isions
VthatT grant exclusi&e @urisdiction to the D.C. Circuit”P$ see, e.g., 42 U.S.C. § 300j-7(a)(1) (2012).

257. See Decker v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 621 (2013) (Scalia, J., concurring in
part and dissenting in part) (acknowledging that under Seminole RockM “VtThe country need not
endure the uncertainty produced by divergent views of numerous district courts and courts of
appeals” as to the proper reading of a regulationM though ultimately re@ecting this considerationP.

258. See Perez v. Mortg. Bankers Ass’n, 135 S. Ct. 1199, 1209 (2015) (giving 29 U.S.C.
§ 259(a) as an example).

259. See Brown v. Gardner, 513 U.S. 115, 117-19 (1994).
260. See Hodge v. West, 155 F.3d 1356, 1361-62 (Fed. Cir. 1998).
261. James D. Ridgway, Toward a Less Adversarial Relationship Between Chevron and

Gardner, 9 U. MASS. L. REV. 388, 398-407 (2014).
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This type of substantive canon could be understood as implement-
ing Congress’s instructions as to how a statutory regime should be
administered. The Department of Veterans Affairs and other agen-
cies operating under such instructions are required to speak clearly
in a regulation—and brave the wrath of congressional overseers and
pressure groups during the rulemaking process—to achieve a disfa-
vored result. Denying Seminole Rock deference in such circumstances
would further this requirement, in much the same way that denying
deference can help enforce special rulemaking requirements.262

The Supreme Court declined an opportunity to pass on the inter-
action between substantive canons and Seminole Rock in Kisor v.
Wilkie, instead using the case to tee up the question of whether Sem-
inole Rock should be abolished entirely.263 But that decision may have
been based on idiosyncratic problems with Kisor.264 In the future, giv-
ing effect to substantive canons could be a constructive step toward
tailoring deference to statutory context.

V. CONCLUSION

Several members of Congress and the Supreme Court are clearly
eager to remake administrative law. But administrative law reform
should be undertaken carefully, with a focus on the existing statutes,
an adequate appreciation of undesirable consequences, and careful
targeting at a clearly defined problem. In the context of Seminole
Rock, these principles weigh in favor of an approach that recognizes
the salient features of the organic statutes that create particular reg-
ulatory regimes. Consulting guideposts in each organic statute will
lead to a better and more tailored understanding of whether defer-
ence should be accorded.

262. See supra Part IV.B.4
263. See Petition for a Writ of Certiorari, supra note 79, at *i (stating that second ques-

tion presented was “whether Auer deference should yield to a substantive canon of construc-
tion”P$ Cisor &. -ilkieM 1<9 4. Ct. 6:9 Q=I18P Qonly granting certiorari as to first (uestion
presented by the petition; that is, whether Seminole Rock should be overturned).

264. See Brief for Respondent in Opposition, Kisor, 139 S. Ct. 657 (No. 18-15), at *24
(noting that the issue had not been raised on a timely basis below, and that the lower courts
had not addressed it).
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