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I. INTRODUCTION

For too long, legal commentators have developed accounts of law,
government, civil society, and rights to access that society from a na-
tional-federal perspective.! As Americans increasingly live in cities, it
is time for legal theorists to concentrate on municipalities as the lo-
cus of civil society.? From an American national-federal perspective,
government and law play primarily a remedial role with regard to
civil society—stepping in only to resolve great inequities, usually by
creating legally recognized civil rights and enforcing them.? Civil so-
ciety and civil rights, however, exceed this cramped national-federal
framework.

In the United States today, civil society is a multi-faceted arena
for social coordination, social cooperation, and many different kinds
of consonant and collective action. Civil rights and the legal protec-
tion afforded to them matter instrumentally in that they promote
and protect participation in civil society. That participation makes it
possible for individuals to engage in all manner of activities that are

* Professor of Law and Associate Professor of Philosophy, by courtesy, Georgetown
University Law Center. Thanks to the participants at the 4th Annual International & Com-
parative Urban Law Conference: Law and the New Urban Agenda, who provided excellent
feedback on an early version of the idea and arguments developed here. Robin West gra-
ciously read a late version to ensure the accuracy of my characterization of her views; I
thank her too for many useful conversations about civil rights and their place in American
law and legal theory. Thanks also to Anna Faber for excellent research assistance and to
the members of the Florida State University Law Review for their work in readying this
Article for publication.

1. See infra notes 125-49.

2. A majority of the United States population lives in cities. Based on data from the 2000
and 2010 U.S. censuses and 2013 population estimates, researchers concluded that, as of 2013,
almost two-thirds of the U.S. population do live in cities. DARRYL T. COHEN ET AL., U.S. CENSUS
BUREAU, POPULATION TRENDS IN INCORPORATED PLACES: 2000 TO 2013, at 1 (2015),
https://www.census.gov/content/dam/Census/library/publications/2015/demo/p25-1142.pdf
[https://perma.cc/Z4ARF-SXGR].

3. See infra notes 145-49.
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useful, enjoyable, and worthwhile. In other words, the significance of
civil rights follows from the existence of a civil society worth partici-
pating in.

To the extent that government can and does make civil society vi-
able and valuable, it is an important part of civil society. This point
gets lost in most national-federal accounts of the relationship be-
tween government, law, and civil society. Indeed, the absence of the
municipal and the foregrounding of the national have left classical
liberal accounts of civil society, government, and law with a schizo-
phrenic, even paranoid, picture of government and law. While these
accounts aim to construct and justify government, they also devote
significant attention to its minimization and to putting restraints
upon it.* By conceiving of government purely as a remedy for social
problems that arise from the absence of a sovereign, national-federal
accounts neglect the more affirmative role in civil society government
can play.

The idea of civil society has been understood differently across
history. John Locke equated civil society and political society, using
the terms interchangeably.? Locke proffered civil society as the legit-
imate, peaceful, law-governed alternative to chaos and to tyranny.’ In
the twentieth century, activists in and dissidents from totalitarian
Communist regimes in Eastern Europe contrasted civil society with
the political arena.” They regarded civil society as pre-political,

4. Particularly in the twentieth century, liberal philosophers like John Rawls devel-
oped a less starkly paranoid view of the state, urging that the basic institutions of society
guarantee and conform to preconditions for every natural person’s realization of her own
good. JOHN RAWLS, POLITICAL LIBERALISM 174 (1993). Rawls developed a thin theory of the
good that included the idea of primary goods; goods a just society makes available to all
citizens on the basis of their needs. Id. at 178, 187-90.

More recently, from the legal academy, Robin West revisits the national-federal rule of law
tradition and recasts government in an enabling role, eschewing dominantly remedial in-
terpretations of legal justice, civil rights, and rule of law. West explains her view fully and
eloquently in ROBIN L. WEST, RE-IMAGINING JUSTICE: PROGRESSIVE INTERPRETATIONS OF
FORMAL EQUALITY, RIGHTS, AND THE RULE OF LAW (2003) [hereinafter WEST, RE-
IMAGINING JUSTICE]. There, West addresses the American federal constitutional and legis-
lative tradition to argue that civil rights are not solely about protecting individuals from
the state but are, more deeply, about creating the conditions in which individuals are suffi-
ciently protected from each other and provided for so that far more than basic needs are
met. Id. at 9-10. Ultimately, she urges an account of rule of law that starts from human
needs, particularly those that arise from the embodied self. Id. at 10.

5. See JOHN LOCKE, SECOND TREATISE OF GOVERNMENT § 89 (C.B. Macpherson ed.,
Hackett 1980) (1690).

6. JOHN DUNN, THE POLITICAL THOUGHT OF JOHN LOCKE: AN HISTORICAL ACCOUNT
OF THE ARGUMENT OF THE ‘TWO TREATISES OF GOVERNMENT 50 (1969). This is Locke’s
theme throughout the Second Treatise, as he develops the argument that civil society is
distinct from and superior to both the state of nature and to absolute monarchy. See
LOCKE, supra note 5, §§ 90, 93-94, 131, 135-37, 199.

7. See, e.g., VACLAV HAVEL ET AL., THE POWER OF THE POWERLESS: CITIZENS AGAINST
THE STATE IN CENTRAL-EASTERN EUROPE 29-30 (John Keane, ed. 1985) (“Between the aims
of the post-totalitarian system and the aims of life there is a yawning abyss: while life, in
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though capable of generating political movements.® For Locke, a legit-
imate political regime was tantamount to civil society; for those who
fought late-twentieth century communism, civil society was funda-
mentally detached from government. Both these positions on civil
society strike me as excessive, defining civil society too much in rela-
tion to government. On a less reactive understanding, our idea of civ-
il society need not start with politics, law, or government. None of
these are coextensive with, opposed to, or outside of civil society. Ra-
ther, civil society produces and is produced by many activities in
many settings; for example, commercial transactions, leisure activi-
ties, educational ventures, scientific research, museums of art and
history, travel, or work.

Perhaps the role of cities in civil society has been neglected by the
legal academy because cities are not sovereigns. Sovereignty has of-
ten been the issue that provokes theoretical attention to government
and its role in civil life.® At the heart of the federal-national account
of civil society and government is the potential threat the sovereign
poses to other actors in civil society. But there is no necessary con-
nection between concentrating on the nature and workings of sover-
eignty and considering the role for government and law in civil socie-
ty. And when a government is not a sovereign, its ability to threaten
is inherently constrained. That is what examining -cities—
nonsovereign governments embedded in a web of other govern-
ments—shows us.

When we turn our attention to cities, a very different role for gov-
ernment and law emerges. Cities often exemplify how government
and law can enable civil society and all those encompassed by it.
They show how government can promote and amplify collective ac-
tion, not only at the local level but even at the international one. In
the United States today, governments can and do provide resources

its essence, moves toward plurality, diversity, independent self-constitution, and self-
organization, in short, towards the fulfillment of its own freedom, the post-totalitarian
system demands conformity, uniformity, and discipline. While life ever strives to create
new and ‘improbable’ structures, the post-totalitarian system contrives to force life into its
most probable states.”); see also id. at 47 (“I think that the origins of Charter 77 illustrate
very well what I have already suggested above: that in the post-totalitarian system, the
real background to the movements that gradually assume political significance does not
usually consist of overtly political events of confrontations between different forces or con-
cepts that are openly political. These movements for the most part originate elsewhere, in
the far broader area of the ‘pre-political’, where ‘living within a lie’ confronts ‘living within
the truth’, that is, where the demands of the post-totalitarian system conflict with the real
aims of life.”). But ¢f. CHRIS HANN, CIVIL SOCIETY: CHALLENGING WESTERN MODELS 1, 6
(Elizabeth Dunn & Chris Hann eds., 1996) (rejecting the divide between politics and civil
society, and arguing that thinking in these terms leads to an excessively privatized vision
of civil society).

8. See HAVEL ET AL., supra note 7, at 79 (noting approvingly Vaclav Benda’s notion of
a “parallel polis,” but insisting that it is distinctively rooted in the “pre-political”).

9. See infra Section I1.B.
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for consonant and collective action, even in nongovernmental set-
tings. Governments also coordinate and cooperate alongside fellow
actors such as citizen activist groups, small and large businesses, la-
bor unions, universities and colleges, and other nongovernmental or-
ganizations.!? This is particularly apparent at the local level. By delv-
ing into local government, we gain a distinctive perspective on the
intersection of government and law, on one hand, and civil society, on
the other.

This Article develops a first iteration of a locality-centered account
of civil society and the role for government and law within it.!' T ex-
amine a particular municipality—the City of Pittsburgh—to provide
a concrete example from which to generate ideas and judgments
about the terrain and content of this localist account. While it may
seem startling to approach the large goal of providing a generalizable
account of civil society and municipal agency from a review of one
U.S. city, I believe that doing so keeps the account grounded in par-
ticularities that highlight the very concrete ways in which civil socie-
ty both manifests in, and can be supported by, a city. As more cities
and other considerations are brought to bear on my account, I expect
revisions to be in order. While I hope the account I produce can be
serviceable for cities outside of the United States, my own ambition is
to identify ideals suitable to cities within it. This is partly because
my own expertise is in U.S. law, but also because I believe any ac-
count of cities, civil society, and law must relate to actual settings.
U.S. cities share enough historical and legal context to answer to a
general account. I leave to others, in their own application of reflec-
tive equilibrium, the question of whether the lessons I draw have im-
plications for other cities in other places, with different histories and
different laws.!?

10. For further discussion of a highly pluralist, networked idea of civil society, see
Michael Walzer, The Idea of Civil Society: A Path to Social Reconstruction, 38 DISSENT,
Spring 1991, at 293, 298-304.

11. I use the method of reflective equilibrium to generate my account. John Rawls
famously used reflective equilibrium to work out his theory of justice, but the method has
been adopted more widely within philosophy. JOHN RAWLS, A THEORY OF JUSTICE 20
(1971). As Norman Daniels explains, “[t|lhe method of reflective equilibrium consists in
working back and forth among our considered judgments (some say our ‘intuitions,’ . . .)
about particular instances or cases, the principles or rules that we believe govern them,
and the theoretical considerations that we believe bear on accepting these considered
judgments, principles, or rules, revising any of these elements wherever necessary in order
to achieve an acceptable coherence among them.” Norman Daniels, Reflective Equilibrium,
in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Edward N. Zalta ed. 2016).

12. I presented some early ideas related to this Article at the 4th Annual Internation-
al & Comparative Urban Law Conference: Law and the New Urban Agenda. The New Ur-
ban Agenda is the United Nations’ most recent guidance adopted by and for member states
as they address the worldwide trend toward urbanization. See G.A. Res. 71/256 (Dec. 23,
2016). Based on discussions at the conference and the presentations that focused on law



2018] CIVIL SOCIETY 619

II. PITTSBURGH
A. A Thick Description

1. Overview

Pittsburgh showcases itself as a nonsovereign legal and political
entity that provides its residents and visitors with the benefits of and
the means to engage in coordination and cooperation. This goes well
beyond being a narrow provider of minimal night-watchman services.
From its inception, the City of Pittsburgh has actively promoted and
participated in civil society. Its ever-increasing circle of partnerships
with businesses, universities and colleges, not-for-profit foundations,
and other governments has enabled Pittsburgh to widen and deepen
the kinds of harmonized and collective actions the City and its deni-
zens can take. In other words, local government in Pittsburgh has
significantly enhanced civil society there.

The City of Pittsburgh did not exist as a legal entity until 1816
when the Pennsylvania State Legislature permitted it to incorporate
as a city rather than a borough.' The Pennsylvania State Legislature
created Allegheny County in 1788, almost three decades before deem-
ing Pittsburgh a city.!® Today, the City of Pittsburgh is one of one
hundred and thirty local governments encompassed by Allegheny
County. It is the only one of these currently organized under a “home
rule” charter.'® In Pennsylvania, home rule municipalities are grant-
ed authority by the State Legislature under the Home Rule Law,"
specific authorizing statutes, and the Second Class City Code.'®* Home

and cities outside the United States, I believe a complete account of cities, law, and civil
society will ultimately have a comparative dimension.

13. Prior to any European presence in North America, the Monongahela people dominated
what became western Pennsylvania; later they were supplanted by the Iroquois and the Lenape.
The small original settlement at the junction of the three rivers did not have a street plan until
late in the 1700s. See JAMES H. MERRELL, INTO THE AMERICAN WOODS: NEGOTIATORS ON THE
PENNSYLVANIA FRONTIER (2000); see also JANE T. MERRITT, AT THE CROSSROADS: INDIANS AND
EMPIRES ON A MID-ATLANTIC FRONTIER, 1700-1763 (2003).

14. STEFAN LORANT, PITTSBURGH: THE STORY OF AN AMERICAN CITY 48 (5th ed. 1999).

15. Id. at 53.

16. The electorate of the City of Pittsburgh approved the Home Rule Charter in 1974,
granting the City broad authority to act in the interest of its citizens. GOVERNMENT STUDY
COMMISSION OF THE CITY OF PITTSBURGH, WHAT IS HOME RULE?, (1974),
http://apps.pittsburghpa.gov/cityclerk/2014_home_rule.pdf [hereinafter WHAT IS HOME RULE?].
Under the Home Rule and Optional Plan Law, Pittsburgh is a second-class city because there
are fewer than one million residents (roughly 300,000 people live within the boundaries of the
City of Pittsburgh). 53 PA. STAT. AND CONS. STAT. ANN. §101 (West 2017); QuickFacts: Pitts-
burgh City, Pennsylvania, U.S. CENSUS (July 1, 2016), https://www.census.gov/quickfacts/
fact/table/pittsburghcitypennsylvania/PST045216.

17. 53 PA. CONS. STAT. §§ 2901-3171 (2017).

18. 53 PA. STAT. AND CONS. STAT. ANN. §§ 22101-28707 (West 2017).
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rule does not imply sovereignty. The State of Pennsylvania restricts
home rule cities’ authority by the state constitution,!® statutes apply-
ing to the entire Commonwealth, and section 2962 of the Home Rule
Law.?® However, in Pennsylvania, home rule is generally defined in
negative terms: the municipality has broad power to act, limited only
by the state constitution and statutes.?! Section 2961 of the Home
Rule Law bolsters the already broad municipal power by establishing
the scope of home rule and mandating that courts construe grants of
municipal authority in favor of the municipality.??

Prior to home rule, Pittsburgh had various forms of local govern-
ment as well as a number of different broader identities.?® Initially, it
was a focal point in the frontier during America’s first westward ex-
pansion. By the 1800s, it was a tremendous magnet for European
immigration to the United States, retaining this pull throughout the
nineteenth century. Twice, mass domestic migration added African
Americans to Pittsburgh’s population. During the first half of the
twentieth century, Pittsburgh was an industrialized manufacturing
titan. Starting right after World War II, the City underwent one of
two conscious “Renaissances”—periods of sustained effort from dif-
ferent stakeholders and the City to reinvigorate Pittsburgh. During
both of these redevelopments, the City of Pittsburgh planned, orga-
nized, and facilitated large-scale municipal improvements. The City
worked in concert with Allegheny County, the Commonwealth of
Pennsylvania, and private institutions of all sorts to revitalize itself.
These revitalizations solidified the City’s role as an expansive, asser-
tive service provider and as a convenor for regional action. The City
of Pittsburgh formed working relationships with universities and col-
leges during both Renaissances. Pittsburgh’s institutions of higher
education have continued to work with the City to make it a science

19. Two common areas where the state constitution limits the authority of home rule mu-
nicipalities: municipal boundaries and schools. PA. GOVERNOR’S CTR. FOR LOCAL GOV'T SERVS.,
HOME RULE IN PENNSYLVANIA 55 (2018), http://dced.pa.gov/download/home-rule-governance-
in-pennsylvania/?wpdmdl=56792&ind=Nm6XYNO35U_R1dKo8sIDV1q7x8%E2%80%
935zPAAXQGEfWwg_hr%E2%80%93wqMBPKb2ZZF1cCFcdsRM [hereinafter HOME RULE IN
PENNSYLVANIA]; see also PA. CONST. art. IX; § 2 (“A municipality which has a home rule charter
may exercise any power or perform any function not denied by this Constitution, by its home
rule charter or by the General Assembly at any time.”).

20. 53 PA. CONS. STAT. § 2962 (2017) (enumerating a wide range of actions forbidden to
Home Rule municipalities).

21. Id. § 2961; see also HOME RULE IN PENNSYLVANIA, supra note 19, at 53.

22. 53 PA. CONS. STAT. § 2961. In a 2017 report, the Pennsylvania Governor’s Center for
Local Government Services wrote: “[HJome rule is defined negatively by identifying constitu-
tional or statutory prohibitions and concluding the remainder of municipal activities is a valid
field of exercise for home rule powers where a municipality may act without a specific statutory
authorization or even in a manner contradictory to a statutory authorization.” HOME RULE IN
PENNSYLVANIA, supra note 19, at 53.

23. See infra Section 1.A.3.
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and technology hub.?* The beginning of the twenty-first century has
seen Pittsburgh gain international prominence.?

2. Local Government in Pittsburgh Before Home Rule

Before the Commonwealth of Pennsylvania recognized it as a city,
Pittsburgh was incorporated as a borough with a small, limited gov-
ernment.?® At their height, borough government operations were min-
imal, though the borough could collect and apportion taxes, regulate
public markets, and supervise streets and early sanitation sites.?’
Most business was conducted via town meeting, the legislative body
for the borough. As the City grew, both in area and in population, so
did demand for governmental action to create infrastructure and pro-
vide services. In the first half of the nineteenth century, the State of
Pennsylvania responded by directly providing public works or by in-
vesting in specific public-private enterprises.?® As the century pro-
gressed, Pittsburgh’s own municipal government became more in-
volved—supplying streets, water, and sewers.? When, in 1816, Penn-
sylvania recognized Pittsburgh as a city, the State Legislature as-
signed Pittsburgh a charter that created a government with a bi-

24. Mackenzie Carpenter & Deborah M. Todd, The Google effect: How has the Tech Giant
Changed Pittsburgh’s Commerce and Culture?, PITTSBURGH POST-GAZETTE (Dec. 7, 2014, 12:00
AM), http://www.post-gazette.com/business/tech-news/2014/12/07/Google-effect-How-has-tech-
giant-changed-Pittsburgh-s-commerce-and-culture/stories/201412040291; Harry Funk, Why
Pittsburgh is Becoming a Hub for Additive Manufacturing (Think 3D Printing), WHATS NEXT
FOR PITTSBURGH (Oct. 26, 2015), http://www.nextpittsburgh.com/features/pittsburgh-becoming-
hub-additive-manufacturing; Steven Kurutz, Pittsburgh Gets a Tech Makeover, N.Y. TIMES (July
22, 2017), https://www.nytimes.com/2017/07/22/style/pittsburgh-tech-makeover.html; Press
Release, U.S. Dept. of Defense, DoD Announces Award of New Advanced Robotics Manu-
facturing (ARM) Innovation Hub in Pittsburgh, Pennsylvania (Jan. 13, 2017),
https://www.defense.gov/News/News-Releases/News-Release-View/Article/1049127/dod-
announces-award-of-new-advanced-robotics-manufacturing-arm-innovation-hub-I; Kathy Se-
renko, 4 Carnegie Mellon Spinoffs Acquired by Global Companies in 2015, WHAT'S NEXT FOR
PITTSBURGH (Mar. 7, 2016), http:/www.nextpittsburgh.com/features/global-companies-acquire-
carnegie-mellon-spinoffs/.

25. In 2009, President Barack Obama selected Pittsburgh as the site of that year’s
G20 meeting, raising its global profile. Paul Owen, G20 Meeting: Why Pittsburgh?,
GUARDIAN (Sept. 24, 2009), https://www.theguardian.com/world/2009/sep/24/g20-meeting-
why-pittsburgh. More recently, the mayors of Pittsburgh and Paris co-authored an op-ed
for the New York Times to state their shared support for the Paris Agreement and their
commitment to environmental protection, after President Donald Trump withdrew the
United States from the world’s leading international plan for averting negative climate
change. Anne Hidalgo & William Peduto, The Mayors of Pittsburgh and Paris: We Have
Our Own Climate Deal, N.Y. TIMES (June 7, 2017), https://www.nytimes.com/2017/
06/07/opinion/the-mayors-of-pittsburgh-and-paris-we-have-our-own-climate-deal.html.

26. dJoel A. Tarr, Infrastructure and City-building in the Nineteenth and Twentieth
Centuries, in CITY AT THE POINT: ESSAYS ON THE SOCIAL HISTORY OF PITTSBURGH 213, 219
(Samuel P. Hays ed., 1989).

27. Id. at 219-20.
28. Id. at 218.
29. Id. at 219.
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cameral governing body and a mayor.?° The bicameral council elect-
ed the mayor, who had little independent power.?! About fifteen
years later, the State divided the City into four wards, and mem-
bers of the councils were then elected on a ward basis.?? The coun-
cils ran the City via joint standing committees, starting with six in
1816 and growing to eighteen in 1866.%* Throughout the period, the
State restricted the power of the municipal government, especially
with regard to raising revenues, whether by taxation or bond.?* The
City provided basic police power services, such as street improve-
ments and water supply.?®

By the late nineteenth century, the ward system was in the grips
of a graft-ridden political “ring,” captained by Christopher Magee and
William Flinn.?® Magee was a prominent Pittsburgh businessman,;
Flinn, a partner in a contracting firm.?” In 1887, these businessmen
pushed the State Legislature to issue a new charter for the City of
Pittsburgh.’® The Charter authorized the City to engage in major
public works.

Magee and Flinn consolidated power by using their political or-
ganizational skills to nominate and elect “cheap and dependable
men” to the City’s select and common councils.?

Through a network of ward-level organizations, the ring invidious-
ly infiltrated . . . neighborhood boat clubs, union halls, and . . . sa-
loons. It further tightened its grip at both the city and county lev-
els by controlling the rich patronage derived from the ring’s power
over police and fire department appointments and over late-
nineteenth-century city building.*°

30. Id. at 220.
31. Id.
32. Id.
33. Id.
34. Id.
35. Id. at 222.

36. JOHN F. BAUMAN & EDWARD K. MULLER, BEFORE RENAISSANCE: PLANNING IN
PITTSBURGH, 1889-1943, at 16 (2006). In 1874, the Pittsburgh Chamber of Commerce was
organized. Throughout the 1870s, this group, along with Magee and Flinn, controlled the
city government. By 1880, Pittsburgh had an inefficient, captured city government and a
dirty water supply. It had no parks or playgrounds, no permanent art collection, and no
symphony orchestra. LORANT, supra note 14, at 174-75. Throughout the 1890s, the laboring
population grew, and politicians traded jobs for votes. Public works in the City meant kick-
backs to politicians from the companies hired to provide public goods such as roads, public
buildings, or public transport systems. Id. at 187-93.

37. BAUMAN & MULLER, supra note 36, at 21.
38. Id. at 20-21.
39. Id. at 21-22.
40. Id. at 21-22.



