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I. INTRODUCTION

The body of federal employment discrimination law in the United
States is now about fifty-three years old, with most law emanating
from Title VII of the Civil Rights Act of 1964.! The doctrine of em-
ployment discrimination law has been developed in a voluminous
body of case law interpreting the lean statutory language of Title VII
and the later-enacted laws, with the Supreme Court building a doc-
trinal core that has the appearance of order. There are two general
theories of discrimination,? disparate treatment and disparate im-
pact, which, according to the Court’s chronicle, were expressed by
Congress in separate subsections of Title VII and then in analogous
provisions in the other employment discrimination statutes. These
two theories of discrimination are distinct and fundamentally differ-
ent from each other, and their underlying principles cannot be mixed
or blended. Associated with the two theories are proof frameworks or
proof structures with ordered elements into which claimants must fit
their evidence in order to recover.® Satisfaction or nonsatisfaction of
each step in the frameworks has a procedural effect in a case.* There
also are distinct defenses that are affiliated with each of the theories.
The proof frameworks, defenses, and other tenets must be kept with-
in the theory with which they are associated. Moreover, it has been a
somewhat implicit principle, which has become increasingly explicit,
that there are only two theories of discrimination under Title VII.
Additional types of claims that are recognized as actionable do not
constitute new theories; instead, they must be classified under
treatment or impact. One must categorize any employment discrimi-
nation claim as fitting under disparate treatment or disparate im-

1. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42
U.S.C. 2000e to 2000e-17). Title VII of the Civil Rights Act of 1964 was signed into law by
President Lyndon B. Johnson on July 2, 1964, and it became effective July 2, 1965. Id. § 716a,
78 Stat. at 266 (stating that the effective date shall be one year after the date of enactment).

2. Presumably, there is a third theory—failure to make reasonable accommoda-
tions—under the Americans with Disabilities Act (ADA), as it is declared to be a type of
disability discrimination by section 102. 42 U.S.C. § 12112(a) (2012). The Supreme Court’s
decision that there is no separate cause of action for nonaccommodation of religion under
Title VII does not necessarily call the separate theory under the ADA into question. See
EEOC v. Abercrombie & Fitch Stores, Inc., 135 S. Ct. 2028, 2032 (2015).

3. Within disparate treatment there are individual disparate treatment claims and
systemic disparate treatment claims, and each has its own proof frameworks. Int’l Bhd. of
Teamsters v. United States, 431 U.S. 324, 335-36 (1977). Both require proof of intent.

4. In its opinion that created the pretext proof framework for individual disparate
treatment cases, the Supreme Court explained the nature of what it was creating: “The
critical issue before us concerns the order and allocation of proof in a private, non-class
action challenging employment discrimination.” McDonnell Douglas Corp. v. Green, 411
U.S. 792, 800 (1973).
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pact, and then it can be analyzed using the appropriate framework.
Dichotomies and categorization form the core of employment discrim-
ination doctrine. This is an orderly state of law, but it is only the ver-
isimilitude of order.

It has become increasingly apparent that the two theories of em-
ployment discrimination are not really distinct, and the Court can-
not, and should not, avoid blending them. Contrary to the Court’s
proclamations that there are only two theories of discrimination,?
there appear to be more, and there is a need for candid recognition of
theories or causes of action beyond these two to properly evaluate the
many types of claims. Below the level of the two theories, when
claims are categorized as individual disparate treatment, courts and
lawyers do not know which framework to apply to such claims, and
forcing them into one or the other often obfuscates rather than facili-
tates analysis of the claim. This core of employment discrimination,
which categorizes claims within distinct theories and then funnels
them into proof structures, is a thin facade with waning theoretical
integrity and increasing practical disutility. Yet, the Court has clung
tenaciously to the perceived order, insisting that the exclusive theo-
ries can be maintained as a dichotomy and all claims can be pro-
cessed, and ultimately resolved, through the proof frameworks.

Beyond the stultifying rigidity of this core based on dichotomies
and categorization, the Supreme Court has demonstrated considera-
ble capacity for creativity in employment discrimination doctrine
while declaring adherence to the core. The Court has at various
points in the history of discrimination law recognized what I will call,
although the Court will not, new theories to address invidious dis-
crimination. Notable among these innovations are recognition of the
hostile environment sexual harassment theory,® the sex or gender
stereotyping theory,” and the associational or relational theory.®

Two of the Supreme Court’s employment discrimination decisions
in 2015, Young v. United Parcel Service’® and EEOC v. Abercrom-

5. See, e.g., Sandra F. Sperino, Justice Kennedy’s Big New Idea, 96 B.U. L. REV. 1789,
1794 (2016) (stating that courts presume that disparate treatment and disparate impact
“represent a complete description of the type of claims recognized under Title VII”). The
Supreme Court and lower courts at times have referred to disparate treatment and dispar-
ate impact as theories of discrimination and at other times as causes of action. See infra
Part IV.B.1. Regardless of the term used for these overarching concepts, the categorization
of a claim under them is important because the applicable proof frameworks, defenses, and
other principles flow from such classification.

Meritor Sav. Bank v. Vinson, 477 U.S. 57 (1986).

Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).
Thompson v. N. Am. Stainless, LLP, 562 U.S. 170 (2011).
135 S. Ct. 1338 (2015).

© ® =N
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bie & Fitch Stores, Inc.,'° facially proclaim the stability of the old or-
der but substantively reveal that the Court is willing to innovate and
diverge from the established core of rigid dichotomies. In both deci-
sions, the Court engages, to some extent, in the supposedly anathe-
matic blending of disparate treatment and disparate impact, alt-
hough the Court disclaims such heresy. The opinions also employ the
dichotomy of individual disparate treatment proof structures. Young
uses the pretext analysis creatively but in a way that undermines its
meaning and significance. Abercrombie & Fitch employs the mixed-
motives analysis while tacitly revealing the reason why the dichoto-
my of individual disparate treatment proof frameworks must be
abandoned. Rather than suggesting chaos in employment discrimina-
tion law, the two decisions hold promise for its improvement. Such
improvement, however, is only likely to be realized to a significant
degree if the Court follows up these decisions by acknowledging first,
the demise of the dichotomies of theories and proof frameworks and
second, the variety of theories or causes of action that it already has
recognized.

In a third decision in 2015, the Court rendered an opinion that
could further undermine the core of employment discrimination law,
although the case was not an employment discrimination case. In Tex-
as Department of Housing and Community Affairs v. Inclusive Com-
munities Project, Inc., the Court held that the disparate impact theory
is available under the Fair Housing Act (FHA).!' The majority opinion
analyzed the issue under the FHA by tracing the development of dis-
parate impact under employment discrimination laws. The opinion
blithely undermines the axiom that the Supreme Court gleaned dis-
parate treatment and disparate impact from separate subsections of
Title VIL.'2 If Congress did not articulate the theories in separate stat-
utory provisions, the argument for theoretical distinctiveness and the
imperative for never blending principles is less compelling.*?

Understanding what drove the Court to render these three opin-
ions that furtively diverge from the established core yields insights
into the current disarray masquerading as order in employment dis-
crimination law. Such understanding also could provide a construc-
tive way to move forward with forging a simpler, less rigid, less ritu-
alistic, and more coherent body of law that more effectively addresses
the actual occurrences of discrimination in the workplace. The new

10. 135 S. Ct. 2028 (2015).
11. 135 S. Ct. 2507, 2518 (2015).
12. Id. at 2519. See Sperino, supra note 5, at 1791.

13. Sperino, supra note 5, at 1815 (stating that “Justice Kennedy’s reading of Title VII
invites courts to disregard the accidental dichotomy created in Griggs.”).
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doctrine would not be based on an exclusive dichotomy of theories or
frameworks. It would recognize a variety of theories or causes of ac-
tion and not insist upon strict separation of theories and nonblending
of principles associated with theories. At a time when many scholars
are arguing for recognition of new theories of discrimination to ad-
dress the veiled, unconscious, or institutional discrimination that is
more prevalent in society and the workplace today,!* the Court’s opin-
ions in Young and Abercrombie & Fitch give reason for optimism.!?
However, those decisions also should foment pessimism, as the Court
diverged from the old core but simultaneously proclaimed that it was
not doing so. Both decisions reveal a Court that implicitly recognizes
the broken core doctrine and that teeters on the brink of diverging
from the restrictive dichotomies. Alas, the Court cannot break from
the appearance of order.

Part II examines the evolution of principles that are at the core
of employment discrimination law: the dichotomy of discrimination
theories and the dichotomy of individual disparate treatment proof
frameworks. It also traces and considers the less prominent but
emergent principle of the exclusivity of the two theories. Part III
discusses how the Court diverged from these central principles to
varying degrees in Young, Abercrombie & Fitch, and Inclusive
Commaunities. This Part also considers the failed effort of the
Equal Employment Opportunity Commission (EEOC), soon after
these decisions, to use Young as support for breaking the dichoto-
my of theories in EEOC v. Catastrophe Management Solutions.'®
Catastrophe Management Solutions serves as an exemplar of why
the discrete and exclusive theories fail to effectively address some
types of workplace discrimination. Part IV explains the disorder
that prevails beneath the surface in the statutes, theories, and
proof frameworks that constitute the quietly eroding core of em-

14. See, e.g., Stephanie Bornstein, Reckless Discrimination, 105 CAL. L. REV. 1055,
1103-07 (2017) (arguing for recognition of a theory of reckless discrimination) [hereinafter
Bornstein, Reckless]; Richard Thomas Ford, Bias in the Air: Rethinking Employment Dis-
crimination Law, 66 STAN. L. REV. 1381, 1384 (2014) (proposing that employment discrim-
ination law should shift in focus from causation and intent to a focus on employers’ duty of
care to avoid perpetuating segregation and hierarchy); David Benjamin Oppenheimer,
Negligent Discrimination, 141 U. PA. L. REV. 899, 967-72 (1993) (positing that much of the
existing regime of employment discrimination law is negligence-based and arguing for a
general theory of negligent discrimination); Noah D. Zatz, Managing the Macaw: Third-
Party Harassers, Accommodation, and the Disaggregation of Discriminatory Intent, 109
CoLUM. L. REV. 1357, 1433-39 (2009) (arguing for a reconceptualized theory of discrimina-
tion based on membership causation).

15. Sperino, supra note 5, at 1816 (positing that the dichotomy model permits easy
dismissal of claims based on structural discrimination, unconscious bias, and negligence,
whereas a model viewing discrimination as a spectrum permits a more open inquiry).

16. 852 F.3d 1018 (11th Cir. 2016), reh’s denied, 876 F.3d 1273 (11th Cir. 2017).
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ployment discrimination law. Part IV also considers the Court’s
capacity for creativity and innovation that implicitly undermines
the failing core of employment discrimination law. Part V de-
scribes the improved doctrine that could emanate from Young,
Abercrombie & Fitch, and other decisions. The Court could reject
the dichotomy of theories and proof structures. In its place, the
Court could permit the blending of principles across theories,
could eschew cabining evidence as relevant and probative under
one theory, and could expressly recognize a variety of theories or
causes of action. It also could rectify the proof structure conun-
drum for intentional discrimination claims under Title VII by
eliminating the McDonnell Douglas pretext analysis!” and pro-
claim that all such claims be analyzed under the “motivating fac-
tor” standard of causation and mixed-motives analysis added to
Title VII by the Civil Rights Act of 1991.'® Such Court-developed
doctrine could not completely abrogate the dichotomy of theories
because some aspects are memorialized in the statutes. Further-
more, the Court could not produce complete symmetry across the
statutes because the Civil Rights Act of 1991 amended Title VII to
codify and slightly modify existing case law in ways that it did not
amend the Age Discrimination in Employment Act or the Ameri-
cans with Disabilities Act.’” Moreover, there are other differences
in statutory language among the three laws that suggest or re-
quire distinctions. To realize fully this less rigid and ritualistic
approach to analysis of employment discrimination claims and
achieve harmonization across the statutes, it will be necessary for
Congress to amend the statues to remove some of the current pro-
visions that ensconce the old core based on distinctiveness, separa-
tion, and exclusivity of theories as well as the dichotomy of dis-
parate treatment proof structures.

17. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 807 (1973).

18. Civil Rights Act of 1991, Pub. L. No. 102-166, § 107, 105 Stat. 1071 (codified as
amended in scattered sections of 42 U.S.C). Two of the most significant codifications were
the insertion of mixed-motives and disparate-impact frameworks in Title VII. In so amend-
ing Title VII, Congress was adopting, with modifications, the mixed-motives proof struc-
ture articulated by the Supreme Court in Price Waterhouse v. Hopkins, 490 U.S. 228
(1989), and adjusting (or restoring to prior understanding) the disparate-impact framework
discussed by the Court in Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989). That
Congress did not similarly amend the ADEA and the ADA would later result in the Court’s
interpretation of these changes as being inapplicable to the ADEA. See Gross v. FBL Fin.
Servs., Inc., 557 U.S. 167 (2009) (holding the mixed-motives framework of the 1991 Act
inapplicable to the ADEA); Smith v. City of Jackson, 544 U.S. 228 (2005) (announcing a
disparate impact framework different from that installed in Title VII by the 1991 Act).

19. See infra Part IV.A.
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II. THE CORE OF EMPLOYMENT DISCRIMINATION LAW: DICHOTOMY
AND EXCLUSIVITY

Three laws form the principal statutory bases of employment
discrimination law?’: Title VII of the Civil Rights Act of 1964 (Title
VII),?! the Age Discrimination in Employment Act (ADEA),* and
the Americans with Disabilities Act (ADA).2* The key language of
each of the two earliest laws, Title VII and the ADEA, declares it
an “unlawful employment practice” for an employer “to fail or re-
fuse to hire or to discharge any individual, or otherwise to discrim-
inate against” an employee regarding terms and conditions of em-
ployment “because of . . . [the protected characteristic].”?* “Dis-
criminate,” which serves as the catchall term to cover other ad-
verse employment actions, has become the salient term to identify
this area of the law. Title VII and the ADEA do not include a defi-
nition of discrimination.?® At the time of the enactment of Title
VII, discrimination in common parlance? would have been under-
stood to mean “distinguish[ing] unjustly.”?” The wording of the
ADA prohibition is different, declaring that “[n]Jo covered entity
shall discriminate against a qualified individual on the basis of

20. Congress enacted the Genetic Information Nondiscrimination Act in 2008. Pub. L.
No. 110-233, 122 Stat. 881 (2008) (codified as amended in scattered sections of 26, 29 & 42
U.S.C.). The volume of charges filed under this Act has been small, and there are few report-
ed cases discussing this Act. Regarding the number of charges filed, see Charge Statistics
(Charges filed with the EEOC) FY 1997 Through FY 2016, U.S. EQUAL OPPORTUNITY COMM'N
https://www.eeoc.gov/eeoc/statistics/enforcement/charges.cfm [https://perma.cc/UQD6-R58N].

21. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 66 (codified as amended at
42 U.S.C. 2000e to 2000e-15 (2012)). Race discrimination claims also can be asserted under
section 1981. 42 U.S.C. § 1981 (2012). The analysis of race claims under section 1981 is not
separate from or different than the analysis of such claims under Title VII. See Patterson
v. McLean Credit Union, 491 U.S. 164, 186 (1989). The Civil Rights Act of 1991 amended
Title VII and created a freestanding section 1981a, which provides for damages and jury
trials in Title VII intentional discrimination cases for which damages are not available
under section 1981. Civil Rights Act of 1991, Pub. L. No. 102-166, § 107, 105 Stat. 1071
(codified at 42 U.S.C. § 1981a (2012)).

22. Age Discrimination in Employment Act of 1967, Pub. L. No. 90-202, 81 Stat. 602
(codified as amended at 29 U.S.C. §§ 621-634 (2012)).

23. Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327 (codi-
fied as amended at 42 U.S.C. §§ 12101-12117 (2012)).

24. 42 U.S.C. § 2000e-2(a); 29 U.S.C. § 623(a) (2012). In a minor variation in lan-
guage, the ADEA provision states that “[i]t shall be unlawful for an employer” rather than
declaring as Title VII does that “[i]t shall be an unlawful employment practice.” In another
inconsequential variation, the ADEA omits the word “to” before “discriminate.”

25. Michael Evan Gold, Disparate Impact is Not Unconstitutional, 16 TEX. J.
C.L. & C.R. 171, 175 (2011).

26. FDIC v. Meyer, 510 U.S. 471, 476 (1994) (“In the absence of . . . a definition, we
construe a statutory term in accordance with its ordinary or natural meaning.”).

27. Gold, supra note 25, at 176.
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disability.””® The ADA then lists seven acts that constitute such
discrimination.?® Thus, the ADA does define discrimination in a
way that Title VII and the ADEA do not, and this may result in
the Court or courts interpreting the statute as creating more than
two theories of recovery or causes of action under the ADA.

Given the lean prohibitory language of Title VII and the ADEA,
the courts developed through case law the concepts and principles
for proving and analyzing claims. Working from two separate
statutory provisions in Title VII,*® the Court developed two princi-
pal theories of discrimination—disparate treatment (intentional
discrimination)®’ and disparate impact (unintentional discrimina-
tion).?? Under individual disparate treatment, the Supreme Court
developed two proof structures for proving and analyzing inten-
tional discrimination: the pretext framework first announced in
McDonnell Douglas Corp. v. Green* and the mixed-motives
framework articulated by the Court in Price Waterhouse v. Hop-
kins,* which was revised and codified by Congress, at least for Ti-

28. 42 U.S.C. § 12112(a) (2012). The original language in the ADA, as enacted in 1990,
prohibited discrimination “because of the disability of such individual.” The language was
changed by the ADA Amendments Act of 2008. Pub. L. No. 110-325 § 5, 122 Stat. 3553, 3557.

29. Id. § 12112(b).
30. It shall be an unlawful employment practice for an employer—

(1) to fail or refuse to hire or to discharge any individual, or otherwise to dis-
criminate against any individual with respect to his compensation, terms, con-
ditions, or privileges of employment, because of such individual’s race, color, re-
ligion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for employ-
ment in any way which would deprive or tend to deprive any individual of em-
ployment opportunities or otherwise adversely affect his status as an employee,
because of such individual’s race, color, religion, sex, or national origin.

42 U.S.C. §2000e-2(a) (2012).

31. The Court also recognized distinctions between individual and systemic disparate
treatment, with a separate proof framework for systemic. Int’l Bhd. of Teamsters v. United
States, 431 U.S. 324 (1977).

32. The Court has declared that disparate treatment is manifested in § 703(a)(1), 42
U.S.C. § 2000e-2(a)(1), and disparate impact is embodied in § 703(a)(2), 42 U.S.C. § 2000e-
2(a)(2). See Smith v. City of Jackson, 544 U.S. 228, 235 (2005); see also Sperino, supra note
5, at 1789. It is now accepted that the Court grounded disparate impact in § 703(a)(2) when
it recognized the theory in Griggs v. Duke Power Co., 401 U.S. 424 (1971). The Court did
not expressly state that, however, until its decision eleven years after Griggs in Connecti-
cut v. Teal, 457 U.S. 440, 448 (1982). See Robert Belton, Title VII at Forty: A Brief Look at
the Birth, Death, and Resurrection of the Disparate Impact Theory of Discrimination, 22
HOFSTRA LAB. & EMP. L.J. 431, 454 (2005).

33. 411 U.S. 792 (1973).

34. 490 U.S. 228 (1989).
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tle VIL?* in the Civil Rights Act of 1991.3¢ This dichotomy of proof
structures is of great importance in employment discrimination law
because the overwhelming majority of claims are individual disparate
treatment claims.?” Because the proof structures are used to analyze
claims and decide dispositive motions in the trial courts, this dichot-
omy has immense practical significance. The Court set forth the dis-
parate impact theory and a rough version of the affiliated proof
framework in Griggs v. Duke Power Co.,*® and Congress revised and
codified that framework for Title VII, but not the ADEA and the
ADA, in the Civil Rights Act of 1991.%

The core of employment discrimination law, the basis for deciding
all claims, has been two separate subsections of the discrimination
statutes yielding two separate theories of discrimination for which
the Court and Congress developed associated distinct proof frame-
works.? Every employment discrimination claim is categorized as

35. The Court explained that the mixed-motives framework does not apply under the
ADEA in Gross v. FBL Financial Services Inc., 557 U.S. 167, 180 (2009). The Court later
held that mixed motives is not applicable under the antiretaliation provision of Title VII in
University of Texas Southwest Medical Center v. Nassar, 133 S. Ct. 2517, 2534 (2013). It
probably does not apply under the ADA, but the Supreme Court has not decided the issue,
and there is a split of authority on the issue. See Gentry v. E. W. Partners Club Mgmt. Co.,
816 F.3d 228, 234 (4th Cir. 2016) (joining Sixth and Seventh Circuits in applying but-for
causation); Lewis v. Humboldt Acquisition Corp., 681 F.3d 312, 321 (6th Cir. 2012) (holding
mixed-motives analysis is not applicable to the ADA based on Gross); Serwatka v. Rockwell
Automation, Inc., 591 F.3d 957, 963-64 (7th Cir. 2010) (same). But see Hoffman v. Baylor
HealtK &DUH 6\V ) $2F(5th Cir. Jan. 6, 2015) (stating that standard of
FDXVDWLRQ XQGHU WKH $'S$ LV el RitMied, DS @ 450FON5R Siying v.
Or. State Bd. of Higher Educ. 977 F. Supp. 2d 1058, 1063 (D. Or. 2013) (same).

36. Civil Rights Act of 1991, Pub. L. No. 102-166, § 107, 105 Stat. 1071, 1075-76 (codi-
fied in scattered sections of 42 U.S.C.). The two parts of the mixed-motives analysis are at
42 U.S.C. § 2000e- P "PRWLYDWLQJ IDFWRUu DRgH2)(B)E261B 1 H
(same-decision defense).

37. See John J. Donohue III & Peter Siegelman, The Changing Nature of Employment
Discrimination Litigation, 43 STAN. L. REV. 983, 989 (1991) (stating that only 101 of 7,613
employment discrimination claims in 1989 alleged disparate impact); Linda Hamilton
Krieger, Civil Rights Perestroika: Intergroup Relations After Affirmative Action, 86 CALIF.
L. REV. "E\ WKH HQG RI WKH > V@ WKH RYHUZKHOPLQ
VII suits involved individual claims of disparate treatment discrimination brought by indi-
YLGXDO SULYDWH OLWLJDQW Xhe Phedald FréttNe Ssh:6 K@@ Wikefim-
ination by Comparators, 60 ALA. L. REV. VWDWLQJ WKDW "WKH YDVW F
discrimination FODLPV LQ |IHGHUdiarak XrdatimenDdddds). It seems likely that
the predominance of disparate treatment claims has increased since the enactment of the
Civil Rights Act of 1991, which made compensatory and punitive damages and jury trials
available in intentional discrimination, but not disparate impact, cases.
38. 401 U.S. 424 (1971).
39. The framework is at 42 U.S.C. § 2000e-2(k) (2012). The Supreme Court explained
that the statutory version of the disparate impact framework does not apply to the ADEA
in Smith v. City of Jackson, 544 U.S. 228, 232 (2005).
40. See, e.g., Deborah L. Brake, The Shifting Sands of Employment Discrimination:
From Unjustified Impact to Disparate Treatment in Pregnancy and Pay, 105 GEO. L.J. 559,
568-69 (2017) (statLQJ WKDW “~WKH V Hfate BrinR1Q fRin Gidparate impact is



